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PREFACE AND ACBCNOWLEDGMENTS 



This book of essays offers, we believe, a significant contribution to the debate over 
the proper criteria of death and an important challenge to the prevailing orthodoxy 
which identifies brain death with the death of the person. The editors wish to note 
why one of the eleven essays in this volume is, with a few editorial additions to 
bring it up to date, a reprint of an article in the 1982/83 Gonzaga Law Review. 
This article (and chapter) is by Paul A. Byrne, Sean O’Reilly, Paul M. Quay, and 
Peter W. Salsich, Jr., and is entitled, “Brain Death — The Patient, the Physician, 
and Society." The editors believe that this article makes such a vital contribution to 
the case against brain death criteria that it is worthy of inclusion in this volume. 
Many of the themes found in the other essays are addressed in the article: the 
confusion by some brain death advocates between the diagnosis of death and the 
prognosis that death will soon occur; the lack of equivalence between loss of 
function in the brain and destruction of the brain; and the continued integrated 
organic functioning of the bodies of brain dead patients and the implications of 
such functioning for the validity of the whole brain death criterion. The sheer 
scope of the article is also impressive, covering, in the course of its critique of brain 
death criteria, medical, philosophical, and theological issues. The editors have 
added, in brackets and italics, notes at points in the article where updating was 
needed. The editors are grateful to Lisa Korchinski, the current editor of the 
Gonzaga Law Review, as well as to the two surviving authors of the article, Paul A. 
Byrne and Peter W, Salsich, Jr., for granting permission to reprint. The editors 
would hke to thank Alan Shewmon, who provided useful advice, as well as H. 
Tristram Engelhard!, Jr., the editor of the Philosophy and Medicine series, along 
with the editorial assistants for the series: Mark Cherry, Anna Smith litis, and 
especially Lisa Rasmussen. Michael Potts wishes to extend his gratitude to his 
wife, Karen, for her support throughout this project and for her assistance with 
proofreading, and to BCaren Bouvier, his student woricer during spring semester 
1998, who assisted with proofreading the chapters as they were submitted. Finally, 
Paul Byrne wishes to acknowledge his indebtedness to two individuals, now 
deceased, who influenced his thought on the issue of brain death: Sean O’Reilly 
and Paul M. Quay, SJ. 



Michael Potts 
Paul A. Byrne 
Richard G. Nilges 
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INTRODUCTION; BEYOND BRAIN DEATH 



In 1968» the Harvard Medical School Ad Hoc Committee to Examine the Definition 
of Brain Death proposed whole brain death as the criterion for pronouncing a 
person dead (Harvard Ad Hoc Committee, 1968). This proposal, as Peter Singer 
nghtly notes, marked a fundamental alteration of people's views on hfe and death. 
We could now take “warm pulsating human beings," declare them dead, and even 
cut out “their hearts and other organs" for transplantation purposes (Singer, 1994, 
p. 22). A group of individuals were now excluded from the human moral 
community. Given the revolutionary nature of the change, one would think there 
would have been significant opposition to the adoption of brain death criteria, but 
surprisingly, there was not. Acceptance of the newly proposed criteria for death was 
rapid among physicians, philosophers, theologians, and the general public. This 
trend culminated with the 1981 report of the President’s Commission for the Study 
of Ethical Problems in Biomedical and Behavioral Research, which held that death 
occurs when the entire brain, including the brain stem, permanently ceases to 
function (President's Commission Report, 1981). Eighteen years after the Report, 
many people take it as axiomatic that when the brain peimanently ceases to 
function, the human person is dead, even when circulation of blood and respiration 
(with the assistance of a ventilator to expand the diaphragm and provide 
oxygenated air) continue. The President's Commission Report has functioned 
almost as a “Bible" for those who accept brain death criteria in the United States. 
Until recently, the only widespread opposition to the findings of the Report was 
among those who believed that the whole brain death criterion is too conservative. 
These are the advocates, such as Robert Veatch (1989), of “higher brain death” 
who hold that death occurs when the parts of the brain (usually considered to 
include only the cerebral cortex) responsible for conscious experience permanently 
cease to function. Such a view implies that patients in a peimanent vegetative state 
(PVS), as well as anencephalic infants, are dead, a position which is not implied by 
the whole brain death criterion. 

Early opponents of brain-based criteria for human death, such as Hans Jonas 
(1974) and Paul Byrne (1979), were generally ignored, and their positions quickly 
ceased to be a part of the mainstream of bioethical debate. This is beginning to 
change. In the last ten years or so, there has been significant and growing 
opposition to all brain-based criteria for human death. Among these new 
opponents of brain death criteria are physicians (including neurologists). 
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philosophers, and theologians. To question brain death is no longer bioethical 
heresy. The clearest evidence that the tide is beginning to turn is the recent 
publication of Robert Truog's (1997) article, “Is it Time to Abandon Brain Death” 
in the Hastings Center Report Alan Shewmon, professor of pediatric neurology at 
UCLA, has recently renounced his former support of brain death (Shewmon, 1997, 
1998a, 1998b). This is an important shift, for the issue of when death occurs has 
significant imphcations for the proper objects for burial or autopsy, the disposition 
of wills, and the harvesting of organs. In particular, the issues of brain death and 
organ transplantation go hand in hand, for when unpaired vital organs are taken 
ftom beating-heart brain dead patients, it causes their somatic death, as in the case 
of heart transplantation. After the heart is removed from the donor, this obviously 
results in the death of the donor's body. If the brain dead individual is a living 
human person, removing his or her vital organs intentionally kills the person. 
According to an ethic that forbids intentionally taking innocent human life, it 
follows that sohd organ explantation is vivisection, and if it results in the death of 
the patient, it is equivalent to manslaughter. If this position is correct, then the vast 
majority of organ transplants today involve manslaughter and are, therefore, 
morally wrong. It is important to note, however, that not everyone who opposes 
brain death criteria supports the “dead donor rule;" some, such as Robert Truog, 
hold that although brain dead individuals are not dead, their condition is such that 
it is not morally wrong to kill them by removing their unpaired vital organs. 
According to Truog, organ harvesting from brain dead beating-heart donors is a 
form of “justified killing." However, many others still accept the traditional 
position that it is morally wrong to intentionally kill an innocent human being and 
hold that removing, say, the heart from a beating-heart donor is manslaughter. 
Although solid organ transplantation is accepted by many without question, the 
editors and contributors to this volume believe that frank questions should be asked 
and honest, well-grounded answers should be received before the transplantation of 
unpaired vital organs can be legitimately considered as a morally hcit option. 
When one signs an organ donor card or indicates on his or her driver’s hcense a 
desire to become an organ donor, he or she presumes that the permission granted is 
to remove his or her organs only after death. Although those in the transplant 
community claim that organ donation only occurs after death, whether the brain 
dead donors from which the majority of organs are taken are dead is precisely the 
point at issue. 

Given the reopening of the debate over the proper criteria for human death, 
there is a need for a book which represents the views of those individuals opposed 
to all brain death criteria. There is a significant gap in the hterature in this area. 
This book is designed to fill that gap. It consists of eleven chapters by physicians, 
philosophers, and theologians. All agree that brain death criteria lack sufficient 
justification. The alternative most of the writers prefer is not as much a return to 
the old cardio-pulmonary criteria of death, as the adoption of a systems oriented 
view of death. According to this view, a person should not be declared dead unless 
the circulatory, respiratory, and nervous systems (the three most important vital 
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systems of the body) have been destroyed. Some authors (Byrne et al. \ Seifert; cf. 
Shewmon, 1997) would cast this position in more traditional language: death is the 
separation of the soul (defined in the Aristotelian-Thomistic sense as “the fonn of 
the body”) from the body. On this view, the soul is the life of the body, and as 
such, it is whole and entire in the whole body and whole and entire in each part. 
Thus, when blood circulation continues, as evidenced by a beating heart, palpable 
pulse, and blood pressure, this is evidence that life has not ended. All the authors 
believe that if brain death is not equivalent to human death, this makes the 
transplantation of unpaired vital organs from brain dead patients with continued 
functioning of the circulatory system to be morally wrong. Such transplantation 
violates the traditional maxim of primum non nocere, “first, do no harm.” This is 
obviously a controversial position, for it calls into question the moral justification 
for the present day system of organ transplantation. According to this position, the 
transplantation of unpaired vital organs from brain dead patients is far from the 
noble act described in Leon Kass’ memorable description of transplantation as “a 
noble form of cannibalism” (Kass, 1992, p. 73). The main concern, however, is not 
simply about organ transplantation per se; rather, the focus is on the question, “Are 
the donors dead when declared ‘brain dead'?” The contributors to this volume 
argue that the answer to this question is “No.” While such voices may raise heated 
controversy, they deserve to be heard in the current debate. 

A major strength of the book is its international perspective. The United States 
is not the only nation that has struggled with the proper criteria for declaring death. 
In Britain, there has been scattered opposition to the widely-accepted brain stem 
death criterion. The book contains two chapters authored by British physicians 
(David Evans and David Hill), and one co-authored by a philosopher from the 
University of Swansea in Wales (Martyn Evans). The chapters by David Evans and 
David Hill present the history of the brain stem criterion for death in Britain and 
offer numerous criticisms. 

The debate over brain death has been particularly vehement in Japan, where 
there is significant opposition to brain death criteria, both among the intelligentsia 
and the general public. The Japanese perspective on brain death reveals the 
importance of cultural factors in influencing one's position on this issue. Two 
Japanese physicians (Yoshio Watanabe and Tomoko Abe), who are prominent in 
the fight against the acceptance of brain death criteria and organ transplantation in 
Japan, have contributed chapters. This book should stimulate discussion, therefore, 
not only in the United States, but also in other nations, about the propriety of the 
present widespread and often uncritical acceptance of brain related criteria for 
human death. 

Many chapters presuppose some familiarity with basic terminology that has 
developed in the debate over the determination of death. Three important 
distinctions have been developed in this debate: the definition of death, the criteria 
by which death is declared, and the empirical tests used to show whether the 
criteria have been fulfilled in a particular case (Kass, 1974, p. 73). The definition 
of death is primarily a philosophical and theological issue. A philosophical 
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Platonist or a traditional Aristotelian such as Thomas Aquinas, will, despite their 
different positions on the nature of the soul, define death in terms of the separation 
of the soul from the body. Many theologically orthodox Christians would also 
accept this definition. A reductive or eliminative materialist might define death in 
terms of the breakdown of the organic functioning unity of the body. A Cartesian 
or Lockean philosopher might define death in teims of the permanent loss of the 
capacity for consciousness, even if the rest of the body is functioning as an oiganic 
unity. Obviously the definition of death depends on one’s philosophical 
anthropology, as well as one’s overall metaphysical world view. 

The criteria used to declare death are, to some extent at least, based on the 
accepted definition of death. For example, a Lockean, who defines death in terms 
of the permanent loss of the capacity of consciousness, might accept as the proper 
criterion for death the permanent loss of functioning of the parts of the brain 
responsible for conscious experience (at least the cerebral cortex, and perhaps some 
other key parts of the midbrain as well). The tests used to determine whether this 
criterion has been met would include CT scans and other methods to show that the 
upper brain has been severely damaged or destroyed, as well as tests to determine 
whether the patient has any conscious awareness of his or her surroundings. 

Another important distinction is between the death of the whole organism and 
the death of the organism as a whole (Kass, 1974, p. 73); only the latter is 
significant for the determination of death. “Death of the whole organism" implies 
that every single cell and organ system in an individual has completely died. If this 
were the case, if someone took isolated skin cells from my body and they were alive 
ten years after the rest of my body died, I would still be alive. This is obviously 
absurd. But the “death of the organism as a whole" is compatible with isolated 
cells living after the death of my body; the feet that isolated skin cells, for example, 
may be alive hours after my heart permanently stops beating would not be evidence 
that I am alive, for the body would no longer be functioning as an integrated, 
organic whole. 

Although there are still many defenders ofthe traditional definition of death as 
the separation of soul and body (including some contributors to this volume), two 
definitions of death are most often encountered in the literature: the permanent loss 
of integrated organic ftmetioning in a human being, and the permanent loss ofthe 
capacity for consciousness. Those who defend the “loss of integrated organic 
functioning" definition of death differ on the proper criteria for determining death. 
A small but growing minority, of which the authors of this book are representative, 
accept a circulatory-respiratory criteria for determining death: a person should be 
declared dead only when his or her circulatory and respiratory systems have been 
destroyed. Only then can one be sure that integrated, unified functioning in the 
organism has been permanently lost. The majority, at least in the United States, 
follow the 1968 report of the Ad hoc Committee of the Harvard Medical School to 
Examine the Definition of Brain Death and the 1981 report of the President’s 
Commission for the Study of Ethical Problems in Medicine and Biomedical and 
Behavioral Research. They believe that the permanent loss of functioning ofthe 
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entire brain, including the brain stem (“whole brain death”) is the proper criterion 
for declaring death, since, they argue, without the unique integrating flmctions of 
the brain, the body no longer functions as an integrated organic unity. The 
Commission claims that once the functions of the entire brain, including the brain 
stem, have ceased, the body lacks “systemic, integrated functioning," In the whole 
brain dead individual, circulation and respiration are not signs of organic 
integration because the “lungs breathe, and the heart circulates blood only because 
the respirator (and the attendant medical interventions) cause them to do so, not 
because of any comprehensive integrated functioning” (President's Commission, 
1981, p. 37). 

Another major view of the criterion of death is the so called “higher brain” 
criterion, which holds that death can be declared when the capacity for 
consciousness has been pennanently lost, as evidenced by the cessation of flmctions 
of the cerebral cortex. According to this position, individuals in a permanent 
vegetative state or anencephalic infants are dead and, therefore, suitable candidates 
for organ donation. Advocates of higher brain criteria are often allies of those who 
oppose brain death criteria, since higher brain death advocates argue that the brain 
dead individual is functioning as a living human being, although, unlike many 
critics of brain death, they deny that a human person is present. 

The chapters in this book are arranged in a particular order. The first two 
chapters present the overall case against brain death from both a medical and 
metaphysical standpoint. Chapter 3 draws some interesting parallels between the 
issues of brain death and abortion. Chapters 4 and 5 present critiques of brain 
death from a British perspective, and chapters 6 and 7 do the same from a Japanese 
perspective. Chapters 8 and 9 focus more specifically on ethics, particularly the 
ethics of transplanting organs from brain dead beating-heart donors. Chapter 10 
presents a case against brain death using a narrative as opposed to a strictly 
conceptual approach. Chapter 1 1, which closes the book, is a personal statement by 
a neurosurgeon who has treated many brain dead patients. 

The first chapter is a slightly revised version of an article by Paul Byrne and his 
associates originally published in the 1982-83 Gonzaga Law Review (Byrne et ai, 
1982-83). To date, it is the most fer-reaching and comprehensive critique of brain 
death criteria ever published. For this reason, the editors believe that this article 
should be more widely read and that a reprint is justified. In the paper, Paul Byrne 
(pediatrics), Sean O'Reilly (neurology), Paul M, Quay, S.J. (philosophy), and Peter 
W. Salsich, Jr. (law) argue that “a radical change has taken place” in our concept 
of death due to the widespread acceptance of brain death criteria by the medical 
community. Such a change has important consequences for the law, for the law is 
interested in the time of a person’s death, since death tears social relationships and 
marks the cessation of the deceased personas life in human society. The radical 
change in the concept of death was confirmed by the 198 1 President's Commission 
Report which endorsed whole brain death as the criteria for human death. The 
authors argue that the real force behind the new criteria for death was the desire to 
obtain viable organs for transplantation, and was therefore fueled by a belief. 
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imcritically accepted by the medical establishment, that it is morally acceptable to 
use a corpse for utilitarian purposes. The report also assumes the untenable 
position that death can be determined on the basis of the “verification of one or 
more criteria.” It tends to lead physicians to treat the body as a corpse “at the 
earliest possible moment” and confuses the diagnosis of death with the prognosis 
that death will soon occur. The authors are also concerned about the possibility of 
conscious awareness which cannot be expressed by the brain dead individual; for 
example, in cases in which the brain stem is destroyed without similar destmction 
in the cerebral cortex. And since the EEG, which detects cortical activity, is not 
required by present day standards for diagnosing brain death, such a situation is a 
real possibility. Also, with the criteria of death already liberalized, the tendency 
has been to expand the scope of the criteria even more, to include those considered 
to be “neocortically dead,” such as patients in a peimanent vegetative state. 

Section 0 presents a number of (primarily medical) arguments against brain 
death. First, the authors argue that destruction of the brain is not equivalent to the 
loss of function in the brain, even if such loss is permanent. Second, they deny that 
total destruction of the brain is necessarily equivalent to personal death, although it 
may well be predictive of death. Since metabolism continues in the brain dead 
individual, there is no biological basis for identifying the brain dead individual 
with a cadaver. They then present a series of arguments against the claim of the 
advocates of whole brain death that brain death is equivalent to “physiological 
decapitation,” and thus marks the death of the person. First, decapitation, the 
removal of the entire head, is simply not the same thing as brain death, in which 
the head remains on the body. Second, the brain does not control all bodily 
functions, since a number of systems, including the circulatory and respiratory, still 
function (all the ventilator does is expand the lungs and provide oxygenated air; 
respiration at the cellular level continues). Third, the spinal cord and peripheral 
nervous system still operate, implying some level of organic integration. Fourth, 
the brain might regenerate. The authors conclude that although the arguments that 
brain death marks the death of the person are “weighty,” they are not “decisive” 
and therefore it is premature to change the law to support brain death criteria (see 
also Byrne, O’Reilly, and Quay, 1979). 

In the third section, the authors argue against the claim that since the brain 
dead individual is “as good as dead,” we might as well treat him or her as dead and 
harvest his or her organs. Although the authors grant that it is possible to argue for 
the moral acceptability of allowing a brain dead individual to die, they categorically 
deny the moral acceptability of actively causing the death of an innocent human 
being, especially when he or she is ill and dependent on the care of health care 
professionals. They go on to argue that brain death criteria are based on a machine 
model of the human person, which is incompatible with the Judeo-Christian 
conception of the human person as a body-soul unity. They argue that any living 
human body is a human person. 

The final section argues for a change in the law, and criticizes both the 
President's Commission Report and Alexander Capron and Leon Kass' similar 
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report (Capron and Kass» 1972). They suggest the following statute to replace 
those which support brain death; “No one shall be declared dead unless respiratory 
and circulatory systems and the entire brain have been destroyed. Such destruction 
shall be determined to be in accord with universally accepted medical standards," 

Father David Albert Jones, O.P., offers an important chapter which focuses on 
the metaphysical issues surrounding brain death criteria, Jones ai^es that the 
contemporary notion of brain death is based on differing, incompatible 
justifications which reflect a feilure to distinguish medical, metaphysical, and 
moral issues. The “official justification" is the President's Commission Report 
which holds that the brain is the organ which integrates the body, and thus brain 
death marks the loss of bodily integration. Two unofficial justifications for brain 
death found in the literature are (1) the death of tlie person is not equivalent to the 
death of the body, and (2) the life of a brain dead individual, even if he or she is a 
person, has no moral value. 

Against the official justification, Jones argues against two of its proponents' 
claims: (1) that a diagnosis of brain death means that the brain has irreversibly lost 
function, and (2) the body as a whole dies with the death of the brain. Against the 
foimer, Jones notes the continued presence of EEG activity in some brain dead 
patients, and the absence of diabetes insipidus, implying continued pituitary- 
hypothalamic function. Against the latter, Jones notes the cardiovascular response 
to oigan donation surgery in brain dead organ donors and the long-teim somatic 
survival of brain dead pregnant women. Jones notes that the bodies of some brain 
dead individuals receive less support than some people still clearly alive, and that 
both the circulatory and respiratory systems are still functioning in brain dead 
patients. 

Against the first “unofficial justification," the view that once the neocortex, the 
“higher brain" is dead, the person is dead, Jones argues that such a position 
presupposes an untenable Cartesian dualism. In opposition to this, Jones argues 
that the person is a whole being, and to divide the person into soul-body or brain- 
body is untenable. Jones also asserts that the division between body and person has 
roots in John Locke's view that continuity of memory and consciousness are 
necessary conditions for personhood. Jones notes that such a Lockean position is 
vulnerable to the f^ct that memories and consciousness can be lost by degrees, so 
that one could easily end up accepting the position of Derek Par fit (1986) that there 
is no stable persona! identity, a position which Jones considers to be problematic. 
In contrast to Cartesian and Lockean views of personhood, Jones starts with 
Boethius’ definition of a person as “an individual substance of a rational nature" 
and follows an Aristotelian-Thomist view of the human person, Jones argues that 
as long as the oiganism as a whole is functioning, the person is alive. Personal 
death occurs when the organic unity of the body breaks down. 

Jones finally considers the position which holds that some organ donors are “as 
good as dead." He is referring to the “Pittsbuigh" and similar protocols, which 
allow people legally alive under current criteria of death to have their ventilators 
removed. After two minutes of cardiac arrest (ventricular fibrillation. 
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electromechanical dissociation, or asystole), the individuaTs organs are removed to 
be transplanted, including unpaired vital organs such as the heart. Jones’ 
discussion is an important contribution to the volume, for many authors opposed to 
brain death have not reacted to such protocols (Alan Shewmon, who supports the 
Pittsburgh Protocol, is an exception). Jones considers removing the organs of these 
“non-heart-beating donors” to be equivalent to active killing, since it renders 
irreversible the loss of function caused by removing the ventilator. He denies that 
double effect applies in this case, since double effect does not allow deliberately 
causing the patient's death. Jones concludes that organ harvesting is only 
permissible using paired organs from living donors, and then only when no harm is 
done to the body, 

Michael Potts' chapter, “Pro-Life Support of the Whole Brain Death Criterion: 
A Problem of Consistency," is important because it shows in detail the 
inconsistency of those who call themselves “pro-life” on the issue of abortion, and 
yet continue to support whole brain death as the criterion for human death. Many 
pro-lifers argue that human personhood caimot be separated from the life of a 
unified human organism. For this reason, they hold that a fertilized egg is a human 
person, since it is functioning as a unified human organism. Pro-lifers go on to say 
that dependence on the mother’s body is irrelevant for determining whether a 
human person exists. Since survival as a unified being is sufficient for personhood, 
not only zygotes, embryos, and fetuses are human persons, but also individuals in a 
permanent vegetative state and anencephalic infents. Now these same pro-lifers 
hold that whole brain dead individuals are not human persons, arguing that they 
are not human beings (i.e., they are not unified human organisms). They are 
following the position of the 1981 President’s Commission Report which held that 
once whole brain death occurs, the body lacks, “systemic, integrated functioning." 
Potts argues that since the release of the President's Commission Report in 1981, a 
number of lines of evidence have converged to show that individuals who are whole 
brain dead continue to function as human beings, as integrated organisms. He 
argues, as do many of the other authors of this volume, that the circulatory and 
respiratory systems continue to function, with the ventilator only moving the chest 
and providing oxygenated air. Potts also notes that due to advances in 
pharmacological treatments, the notion that whole brain death leads to rapid 
somatic death is incorrect. The continuation of organic unity is especially shown 
by the long-term survival of brain dead pregnant women who later gave birth to 
healthy children. One woman lived for 197 days after the diagnosis of brain death. 
To say that the woman’s body was not functioning as an organic whole is absurd. 
The brain dead individual, then, is a hiunan being, functioning as an organic 
whole. By the pro-lifers’ own criteria of personhood, even the whole brain dead 
individual should be considered a living person. 

The pro-lifer cannot appeal to the brain dead individual's dependence on 
machines, for this would undercut the pro-lifer’s behef that dependence is 
inelevant for personhood; otherwise, he or she would have to admit that the pre- 
bom individual’s dependence on the mother’s body is evidence against that 




INTRODUCTION 



9 



individual being a human person. One key pro-life argument against the viability 
criterion ofpersonhood for the fetus appeals to the possibihty of an artiilcial womb 
maintaining the fetus outside the mother’s body. But the fetus would then be 
totally machine dependent. Why does the pro-lifer believe that machine 
dependence at the beginning of life does not count against personhood, but machine 
dependence at the end of life does? The pro-lifer is inconsistent. And if the pro- 
lifer argues that pennanent loss of the capacity for consciousness is equivalent to 
loss ofpersonhood, he or she must be willing to say that individuals in a pennanent 
vegetative state and anencephalic infents are not human persons. This is precisely 
what the pro-lifcr wishes to deny. Potts concludes that the pro-lifer who supports 
whole brain death as the criterion for death has the following options: (1) give up 
the position that the fetus, anencephalic infants, and PVS patients are persons, or 
(2) give up accepting any brain-based criterion for death, whole or higher. The 
only consistent view for the pro-lifer to take, Potts argues, is to accept the position 
that death should only be declared upon the destruction of three key bodily systems: 
the cardiovascular, the respiratory, and the nervous. 

The United States is obviously not the only nation which has wrestled with 
determining the proper criteria for declaring death. Great Britain has also adopted 
a brain-based criterion for declaring a person dead, but it differs from the criterion 
used in the United States. The United States (at least in theory) accepts the view 
that death can be declared when the entire brain, upper and lower, permanently 
ceases to function. The British have preferred “brain stem death” as the criterion 
for death; that is, an individual can be declared dead when the brain stem has 
permanently ceased to function. Christopher Pallis has been influential in 
defending the identification of brain stem death with personal death and has 
stror^y argued for the changes in British law reflecting this view (see Pallis and 
Harley, 1996). However, there are a number of physicians and philosophers who 
oppose such an identification. Because the debate over brain death is not just an 
American phenomenon, the editors beheve that it is important to include chapters 
by authors outside the United States. The next two chapters are by British 
physicians who oppose brain stem death. The first is authored by David W. Evans, 
a retired cardiologist who now teaches at Queens College, Cambridge. Evans 
opposes the 1979 decision of the Conference of the Medical Royal Colleges and 
their Faculties in the U.K., which identified brain death with the death of the 
human being. Evans argues th^ the experimental evidence for identifying brain 
stem death with death is sparse, being based on experiments performed 50 years 
ago on cats. Evans questions the assumption that the reticular activating system 
(the “arousal” system for consciousness) is deadjust because the brain stem is dead, 
especially since important parts of the RAS lie outside the brain stem. The only 
way to guarantee that the complete destruction of the brain has occumed is to check 
at autopsy, which obviously caimot take place until after the final cessation of blood 
circulation. 

Evans gives some history of how brain stem death became accepted as the 
criterion for declaring death in Britain. At first, when physicians were confronted 
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with ventilator-dependent patients without reflexes, they lenninated ventilation. In 
1976 the Conference of Medical Royal College approved guidelines for diagnosing 
brain stem death which were prognostic, noting that such patients would not 
recover from this condition. However, in 1979, the Conference identifled brain 
stem death with death; the criteria became diagnostic of death, not prognostic. 
This change was made in the context of increasing pressure for more organ 
transplant procedures. Evans criticizes this viewpoint and criticizes the medical 
tests for detennining brain death (as revised in 1983). He argues that unless most 
of the brain’s substance and function are tested, there is no way to show permanent 
and irreversible loss of brain function. The Code of Practice criteria do not require 
the EEG, ignore continued hypothalamic-pituitary function, and ignore evidence of 
continued neural regulation of body temperature. Evans goes on to argue that the 
tests required by the Code of Practice are not even sufficient to determine whether 
only the brain stem is dead. Among other things, Evans notes the continued 
presence in “brain dead" patients of brain stem mediated blood pressure and heart 
rate responses to organ explantation surgery. After Evans questioned Christopher 
Pallis, the leading proponent of brain stem death, on these points, Pallis finally 
admitted that there is no way to determine whether all functions of the brain have 
been “totally and irreversibly lost.” For whatever reason, however, in 1995, the 
Conference admitted (tacitly) that “brain stem death” is not the correct term to 
describe the ventilator-dependent, areflexive patient. However, the Conference 
wants to declare death based on irreversible loss of consciousness, combined with 
the loss of the capacity to breathe. Evans returns to his earlier point that it is not 
possible to have knowledge in these cases of the permanent loss of the ability to 
generate consciousness. Finally, Evans questions the widely held view that brain 
stem death rapidly leads to somatic death — even as a prognostic instrument, brain 
stem death is flawed. Evans concludes that the public should be adequately 
informed of the relevant facts about brain death so individuals can make an 
informed choice about organ donation. 

David Hill, an anaesthetist (the equivalent of an anesthesiologist in the U.S.), 
presents another British perspective in opposition to brain stem death. Hill also 
criticizes the 1979 Conference decision which made brain stem death into a 
diagnostic criterion for death, rather than a prognostic criterion to identify a patient 
who will die shortly. Hill believes that this is a deception and that medical practice 
should return to the ordinary concept of death, which would oppose declaring the 
warm, perfused bodies of “brain dead” individuals dead. He believes that Pallis' 
conception of death arbitrarily dismisses other signs of hfe, including “the ability to 
sustain life in the womb” and continued circulation. He also points out that many 
conditions other than brain death involve the inability to spontaneously breathe, 
such as cervical cord damage; we do not consider such people “dead.” It is also 
unlikely in the presence of a severe head injury that a thorough search for 
preexisting conditions which can mimic brain death would be sought. Like Evans, 
Hill states that a number of tests which might diagnose brain death are not 
performed, and he also refers to the hypertensive and tachycardiac response in 
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brain dead patients to the trauma of organ removal surgery. Hill points out that 
“many anaesthetists give the same anaesthetic for organ harvesting that would be 
given in any other major surgery,” Why do this unless there is a fear that the 
patient might be sentient — and continued sentience implies continued human hfe. 
Hill also criticizes the lack of a tme hypercarbic stimulus to test the brain’s 
respiratory center, noting that when such stimulus is present, some patients will 
resume breathing. He argues that testing of the lower esophageal motihty center 
and auditory evoked potentials, as well as the EEG, should be required. Hill notes 
that both EEG data and evidence of “complex integrated movements" in some 
*'brain dead" patients are too easily dismissed. He also refers to the continued 
pituitary-hypothalamic function and other evidence of continued activity in parts of 
the brain. Hill points out that at Addenbrooke Hospital, a number of times of death 
in the “remarks" column are said to have occurred several hours after the organ 
explantation surgery began. Again, like Evans, Hill argues that there are major 
problems with informed consent in Britain, particularly with the wording of the 
organ donor card, which does not lead most people to believe that organs are taken 
from beating-heart patients. And while relatives may also give consent, often they 
are also not adequately informed of the nature of organ transplantation. To say that 
it does not matter whether the patient is actually dead or merely “near death" sets a 
dangerous precedent, for the physician is not treating the patient for his or her own 
sake but for the sake of others. The trends in favor of including anencephalic 
infants and PVS patients as organ donors are even more evidence of this dangerous 
tendency. 

Continuing the international perspective of this volume, the next two chapters 
are by leading critics of brain death criteria in Japan. Unlike the United Slates and 
Great Britain, there has continually been widespread opposition to both the 
adoption of brain death criteria and to the acceptance of organ transplantation in 
Japan. This is due to cultural and religious factors, as well as a failure to accept the 
Cartesian-Lockean distinction between the functioning human body and the human 
person, Yoshio Walanabe, M.D., F.A.C,C., is a consultant cardiologist at Chibu 
Tokushu-kai Hospital in Fimabashi, Japan. His chapter is entitled, ‘^rain Death 
and Cardiac Transplantation: Historical Background and Unsettled Controversies 
in Japan." Watanabe believes that a discussion of brain death cannot be separated 
from a discussion of organ transplantation, since the drive for the acceptance of 
brain death criteria was fueled by the drive to have viable, freshly perfused organs 
for transplantation purposes. Watanabe presents a history of the movement for the 
legalization of cardiac transplantation in Japan, beginning with the 196S Wada 
Incident, in which the heart of a drowning victim was transplanted into the body of 
a young man with valvular heart disease. A number of questions were raised about 
the procedure, including the possibility that alternative treatments were available 
for the transplant recipient and the possibihty that the donor was not actually brain 
dead. Dr. Wada, the transplant surgeon, was charged with double murder, but the 
prosecution dropped the case. Watanabe notes other, more recent, incidents in 
Japan of transplant teams “cutting comers.” He then details the debate over the 
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Bill of Organ Transplantation, which was introduced into the Japanese Diet in 
1994 and was approved and became a law in 1997. He notes that there was much 
opposition to the bill, and he and others attempted to infoira people about the 
negative aspects of transplantation medicine by newspaper advertisements and 
other means. Watanabe notes that the final form of the ad he and others placed in a 
newspaper was edited of much of its content, 

Watanabe presents a number of arguments against brain death, most of which 
parallel the arguments in the other chapters of the book; brain death does not 
necessarily involve a complete loss of brain function; the heart is not kept 
artificially beating, but has its own internal pacemaker; the continued presence of 
temperature regulation implies that the thermoregulating center of the brain is still 
functional; brain death is prognostic of whole body death, not diagnostic. By a 
reductio ad absurdum, Watanabe argues that if prognosis of death is equivalent to 
diagnosis of death, then anyone can be declared dead at any time. He goes on to 
mention the somatic survival of brain dead pregnant women, and he points out (as 
did Evans and Potts earlier) that failure to call a warm, perfused body “dead" is not 
an emotional denial of reality, but a “natural response of ordinary people with a 
normal sense of life." 

Watanabe then discusses a new treatment for severe brain injury: “computer- 
controlled brain hypothermia with maintenance of adequate intercranial pressure." 
Some patients have recovered from previously imtreatable brain injuries, and the 
treatment may be effective in some cases of “brain death,” since, as Dr. Cicero 
Coimbra (1996), a Brazilian neurologist points out, increased intercranial pressure 
may result in false positive tests for brain death. Coimbra has also argued that 
apnea tests designed to diagnose brain death actually produce brain death, due to 
the low oxygen level in the blood resulting from the apnea test. Watanabe believes 
that in the face of such evidence, physicians who continue to ignore new treatments 
for brain injury and continue to use the apnea test are more concerned with getting 
transplantable organs than they are about the health of the potential donor, 

Watanabe argues that in Japan, opinion polls showing public approval for organ 
transplantation are misleading; he conducted his own opinion poll of medical 
freshmen before and after he gave a lecture setting forth the problems of organ 
transplantation from brain dead individuals. Before the lecture, 32.4% supported 
brain death criteria and approved the bill of organ transplantation; after his lecture, 
only 19.3% supported the bill. 

The last major section of Watanabe ’s paper discusses the dangers of organ 
transplantation. He argues, primarily on BCantian grounds, that organ 
transplantation uses the donor as a means only rather than as an end. There have 
been a number of abuses involving organ donation, including the buying and 
selling of organs, which Watanabe beheves is to be expected given the 
philosophical position imderlying organ donation: that the human being is “a 
mechanical assembly of organs and tissues" and that parts can be replaced like the 
parts of any other machine. He refers to the bitterness of some donor families, who 
later feel exploited by the transplant team. In Japan, an organization of 
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handicapped people opposed the Bill of Organ Transplantation, There is evidence 
of discrimination against potential organ recipients, particularly the mentally 
handicapped. 

Watanabe argues that organ transplantation promotes human egotism, since it 
encourages potential organ recipients to desire someone else’s death so that they 
might live. Another difficulty with organ transplantation is that the reasoning 
behind it, carried to its logical conclusion, would lead to “from the neck down” 
transplants — putting a head (or brain) on another body. Watanabe considers this to 
be a deeply disturbing possibility. But he does offer alternatives to organ 
transplantation, including more effective drug treatments of conditions such as 
severe congestive heart &lure as well as new surgical techniques such as the 
Batista surgery (in which a portion of the enlarged heart of a patient is removed), 

Tomoko Abe is another physician (a pediatrician) who has been actively 
involved in the fight against the acceptance of brain death criteria in Japan. Her 
chapter, “Philosophical and Cultural Attitudes Against Brain Death and Organ 
Transplantation in Japan,” not only deals with some of the cultural factors which 
fuel opposition to brain death in Japan, but is also a personal statement of her own 
experiences with brain dead patients. She begins by covering the history leading up 
to the 1997 Bill of Organ Transplantation which passed the Japanese Diet, and she 
notes a number of cases of abuse in Japan by organ transplant teams. She argues 
that the main reason the Japanese Ministry of Health and Welfare supports renal 
transplantation as a replacement for hemodialysis is financial, due to the high cost 
of hemodialysis. There is also concern that unless initiatives are taken in such 
areas as organ transplantation, the status of Japan in the international community 
will not improve. Abe believes that the unbridled support of the Ministry of Health 
for organ transplantation has led to abuses of patients’ rights, 

Abe details her own experiences with the issue of brain death and with brain 
dead patients. She was involved in a study of cases of brain dead individuals, 
which she criticized because it was only concerned with diagnosis, and did not seek 
therapeutic measures to treat such patients. She criticizes brain death criteria, and 
she is concerned that the criteria can only show loss of brain function, not the 
destmction of the brain. She also notes that prolonged survival of brain dead 
individuals is possible using anti-diuretic hormone, and she refers to the brain 
hypothermia treatment (also mentioned by Watanabe) which has prevented brain 
death in some patients with severe brain damage. Abe treated several brain dead 
children and never considered them to be actually “dead,” After treating a boy who 
showed signs of brain death who subsequently lived (though imconscious and 
lacking spontaneous breathing) for several years, Abe wrote an article questioning 
organ transplantation ftom brain dead bodies. 

The most valuable contribution of Abe’s paper to the brain death debate is her 
discussion of the socio-cultural background of the opposition to brain death in 
Japan. She argues that the differing responses to brain death criteria in different 
countries, such as the U.S., Sweden, and Japan, are due to the “the different social 
and cultural backgrounds of the individual nations,” In Japan, death is identified 
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with the cessation of heartbeat and breathing, and since most Japanese beheve that 
the personality remains in each part of the body, the remains are treated with great 
respect. Because of the behef that consciousness resides in every part of the body, 
the Japanese do not accept soul-body dualism. For these reasons, it is considered 
cruel to harvest organs from the still-warm brain dead body. That such views are 
still widely accepted by the Japanese people is evidenced by the fact that no organ 
donors were found during the year after the passage of the Bill of Organ 
Transplantation, in spite of a massive campaign in the Japanese media to 
encourage organ transplantation. 

Abe is a pediatrician, and it is not surprising that she is particularly interested 
in the issue of brain death in children. After discussing in more detail the evidence 
that brain death can, to some degree at least, be treated, she notes that children tend 
to have a higher potential for recovery than adults. She also notes that the apnea 
test (removing the ventilator to determine if spontaneous breathing returns) tends to 
produce a fall in blood pressure, leading to a reduction of cerebral blood flow 
accompanied by severe hypoxia (lack of oxygen) and hypercapnia (an excess of 
carbon dioxide), often leading to the very condition, brain death, it was designed to 
diagnose. Finally, Abe opposes parents having the right to donate their children’s 
organs. In the end, Abe’s position is quite clear: she supports “a world- wide ban on 
organ transplantation from brain dead persons.” 

The next two chapters focus on the ethics of organ transplantation, given 
opposition to brain death criteria, Josef Seifert, a philosopher who directs the 
International Academy of Philosophy in Liechtenstein, argues that the explantation 
of unpaired vital organs from brain dead individuals is a form of active euthanasia, 
Seifert has no sympathy for active euthanasia, calhng it “murder,” He argues that 
if the brain dead person is not really dead, removing his or her organs is the 
equivalent of manslaughter. In the first section of the paper Seifert critiques brain 
death criteria, attacking the standard arguments given in its favor. He considers 
some ludicrous, such as the argument that a brain dead person is dead since he or 
she cannot spontaneously breathe and is machine-dependent. This argument 
imphes that many people dependent on artificial aids for life are dead. Seifert is 
interested in developing a philosophical case against brain death, since he considers 
the issue of whether brain death is identical with human death to be primarily 
philosophical. He notes the confusion regarding the precise understanding of brain 
death, i.e., neocortical death vs. “whole brain death,” Without a clarification of 
what brain death means and why it is the conect definition of human death, it is 
irresponsible to pass brain death statutes. Seifert argues that the new criterion for 
death was motivated by two pragmatic considerations: “disconnecting patients from 
artificial life support systems” and “the need to have a moral and legal justification 
for heart transplants.” Only the second motivation requires acceptance of brain 
death, since in the Roman Cathohc tradition, it is permissible to remove 
extraordinary care and to “allow a patient to die.” The second motivation requires 
brain death, since it is designed to avoid the charge of murder when organs are 
taken from the beating-heart brain dead patient. So we are still thrown back to the 
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philosophical issue of when death occurs, and that in turn is dependent on a theory 
of human hfe and himian personhood. Seifert ai^es that brain death criteria arc 
based on a monistic materialist notion of the human person, which identifies the 
human mind with brain processes. On this account, neo-cortical death is 
equivalent to the death of the person. But if the soul is the primary seat of human 
hfe, there is no necessity in locating that hfe in the brain, even if some dualists 
support brain death for other reasons. Seifert believes that given the moral urgency 
of issues surrounding organ transplantation, the burden of proof is on those who 
deny the “autonomous reality of the mind." 

Seifert asserts that even if the permanent loss of consciousness could be proven 
in brain death, it would not be equivalent to death, for to call such an unfortunate 
patient “dead” implies actualism, the position that the actual slate or capacity of 
consciousness is identified with the subject of (at least) potential consciousness. 
Actualism is not compatible with Seifert's metaphysical framework, which holds 
that the existence of the soul is distinct from consciousness, Seifert identifies death 
with the end of biological life, the death of “the human organism as a whole," The 
human organism is a functional whole, so as long as the organism functions as a 
whole, it is probable that human life is present. It is incorrect to identify the brain 
as the mind-incamaling tissue; parts of the brain may be removed without loss of 
the capacity for consciousness (even an entire hemisphere in small children), some 
human beings (early embryos) hve without a brain, and there is insufficient 
experimental evidence to say that the brain represents the limits of mind- 
incarnating tissue in the human body. The possibility of brain-tissue transplants 
suggests that in the future it may be possible to restore consciousness in brain dead 
patients. Plus, accepting a consciousness based definition of death implies that 
PVS and anencephalic individuals are dead, a position now rejected by the law — 
but if the law rejects this view, it also ought to reject whole brain death. Seifert 
beheves that among the dangers of accepting brain death criteria and the use of 
brain dead patients as organ donors include organ ^rms and the vivisection of 
brain dead patients in medical research. At least there would be no moral bar 
against such practices. Also, if brain dead patients are not dead, killing them is 
morally worse than euthanasia — at least in euthanasia, patients are being killed for 
their own sake, i.e., to relieve great suffering in the face of terminal illness. But 
harvesting the organs of brain dead patients is killing them for the sake of others. 

Seifert argues in favor of a “modest tutiorism" for dealing with the brain dead. 
If there is any doubt that they are ahve, their organs should not be harvested. And 
there is reason for much doubt. The time of death is not a problem to be solved, but 
a mystery, and as long as organic hfe remains in the human organism as a whole, it 
is not safe to assume that the person is dead, Seifert concludes by opposing both 
abortion (consistent with his identification of personhood with human biological 
life) and euthanasia. He argues that while *'brain death" may justify the removal of 
extraordinary means of life support, it does not morally justify harvesting organs 
from a beating-heart brain dead patient. The older view of death as the death of the 
organism as a whole should be reintroduced as the standard of human death. 
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The Right Reverend Mark Haverland, the Bishop Ordinary of the Diocese of the 
South of the Anghcan Catholic Church, who holds a Ph,D, in theological ethics 
from Duke University, offers the next chapter, “The Moment of Death and the 
Morally Safer Path,” This chapter provides a perspective on brain death from the 
standard of traditional Cathohc theology; although Haverland is Anglican, he 
makes ample use of the Roman Catholic tradition in ethics. Haverland argues that 
the present system of organ donation depends on “morally significant assumptions 
which are veiy seldom explained, examined, or defended.” Among these 
assumptions are beliefs concerning the ability to know the exact moment of death 
and the value of life near death. Such assumptions, Haverland argues, ''cannot be 
sufficiently justified.” We do not have moral certainty concerning the definition of 
death, since it involves different “contradictory notions of personhood, life, and 
death,” which are very difficult to resolve. How can one resolve with any moral 
certainty such complex metaphysical questions such as whether the human person 
is separate from the human organism, or whether such separation is untenable? 

Even if we were morally certain of the definition of death, we still would not 
have moral certainty concerning the proper criteria for death stemming from the 
definition. For example, those who define death in terms of the loss of organic 
integration are divided into those who support whole brain death criteria and those 
who support the position that the loss of organic integration does not occur until the 
circulatory, respiratory, and nervous systems have been destroyed. It is 
unreasonable to hold that there is a morally certain resolution between the two 
positions. 

Haverland then discusses the Roman Catholic tradition in ethics, which holds 
that when there is a clear duty to perform an action, or a person’s clear right is in 
question, then the morally safest path must be followed. An example is a hunter 
who sees what he takes to be a rabid raccoon in the woods. If he has any doubt that 
the “raccoon” may be a human being, then it is not morally permissible to shoot the 
animal, even if turns out to be a rabid raccoon which eventually harms people and 
other animals. In such cases involving “the possible but doubtful existence of 
human life, the moral agent is obliged to assume its existence, even if the contrary 
is more probable.” When death is not certain, the morally safer path is to assume 
the presence of life. For example, for both traditional Roman Catholics and 
traditional Anglican Catholics, extreme unction or absolution may be given for a 
time after death is pronounced by medical authority, since it is uncertain when the 
soul leaves the body. Apphed to the issue of brain death, the burden of proof is on 
those who which to liberalize the definition and criteria for death. Even if brain 
death probably marks the death of the person, moral certainty is lacking, and it is, 
therefore, morally wrong to take impaired vital organs from brain dead patients. 

Martyn Evans and Michael Potts offer an alternative approach to the case 
against brain death criteria in their chapter, “A Nanative Case Against Brain 
Death.” They aigue that while a strictly conceptual approach to the issue of brain 
death is useful, another approach to critique makes use of a less rationalistic, more 
narrative, approach. Many of our basic moral beliefs are not arrived at through 
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conceptual reason, but are pre-theoretical, as in the case of our repugnance at the 
scene in the movie Amadeus, when Mozart's body is unceremoniously thrown into a 
pit, followed by a few shovelsful of lime. Our repugnance cannot be explained on 
purely rationalistic groimds, but the narrative of the movie shows us what cannot be 
said. Evans and Potts argue that narratives about brain death will show that people 
do have a moral repugnance to the idea that a body with a beating heart is “really” 
dead. They then tell four stories in which two women walking down a country lane 
find a man lying at the edge of the road: in story one, the body is stiff and clearly 
dead; in story 2, the man has a heartbeat and is breathing, but ends up in a 
permanent vegetative state; in story 3, the man has a heartbeat but is not breathing. 
He is resuscitated, and survives, fully conscious, but paralyzed from the neck down, 
and with the need for pressor drugs to regulate his blood pressure; in story 4, the 
man has a heartbeat, but is not breathing. He is later declared “brain dead" and his 
organs are harvested. In the story in which the women approached the man when 
he had a heartbeat, their immediate reaction was to think he was alive. Evans and 
Potts argue that this initial reaction shows that at the level of our ordinary feehngs 
about life and death, the heartbeat, and not only breathing, “counts for life.” They 
sharply criticize defenders of whole brain death such as David Lamb (1985) and 
Alexander Capron, who argue that spontaneous breathing counts for life, but not 
spontaneous heartbeat in the absence of spontaneous breathing. Thus, Capron 
(1987, p. 6) holds that an anencephalic infant is alive since spontaneous breathing 
continues, and thus is not a candidate “for post-mortem examination or burial," but 
a whole brain dead person with spontaneous heartbeat is dead and is a candidate for 
removal of his or her vital organs, Evans and Potts ask the question of why 
spontaneous breathing should “count for life" and not the beating heart. No one 
would bury a man with a beating heart, even if he carmot breathe on his own. 
Evans and Potts conclude that “the absence of spontaneous heartbeat must be 
positively established alongside the other clinical indicators as a diagnosis of 
death." 

The last chapter, “Organ Transplantation, Brain Death, and the Slippery Slope: 
A Neurosurgeon’s Perspective," is by Richard Nilges, a retired neurosurgeon. It is 
much more of a personal statement than the other papers. The editors believe that 
such a statement should be included in the book. Many times the proponents of 
solid organ transplantation from brain dead patients appeal to their experience of 
seeing potential transplant recipients die before a donor is found. They may note 
examples of children who need liver or heart transplants, thus appealing to people's 
compassion. The implication often seems to be that anyone who would raise 
questions about brain death criteria or organ transplantation lacks compassion for 
his or her fellow human beings. Nilges’ chapter is a passionate one — from the 
other side of the issue, from a neurosurgeon who has had extensive experience with 
brain dead patients. Nilges strongly believes that there is a trend in society to treat 
the human person as a commodity, whose value can only be measured in economic 
terms. He is angry that economic factors have come into play in organ 
transplantation, where the wealthy often get organs ahead of those who may need 
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them just as much, but lack financial resources. He also believes that the benefits 
of organ transplantation have been greatly exaggerated. Following the critique of 
Renee Fox and Judith Swazey (1992), Nilges ai^es that transplant physicians have 
an overly rosy attitude towards organ transplantation, which leads them to ignore 
evidence that often, at best, it is a mixed bag. 

Nilges opposes brain death criteria, noting the obvious differences between the 
beating-heart brain dead patient and individuals who are dead in the ordinary 
sense. He asserts that when questions are raised about brain death, the usual 
reaction is to castigate the person opposing brain death with statistics concerning 
the shortage of organs. This, of course, ignores the moral issues at stake in brain 
death. Nilges argues that transplant considerations were the primary motivation for 
the adoption of brain death criteria, beginning with the 1968 Harvard Criteria. He 
questions the notion that a fiinctionless brain could not be revived, noting the 1977 
work of Hassler who stimulated the reticular activating system in some animals and 
a patient with severe brain damage — the animals and the patient woke up and 
stayed awake as long as the RAS was being stimulated. Such evidence is often 
ignored by the proponents of brain death. 

Nilges details his own experience as a neurosurgeon facing the adoption of 
brain death criteria. Although he disagrees with brain death, he considers the 
Harvard Criteria to be the most stringent for diagnosing brain death. As a 
neurosurgeon, he diagnosed brain death by the strictest application of the Harvard 
Criteria, despite his doubts about whether the patient was still ahve. The family 
and the transplant team then made the decision on whether to harvest organs, 
Nilges is deeply disturbed about the tendency to loosen the diagnostic requirements 
for brain death, a loosening which he believes to be driven by transplantation 
pressures. The EEG requirement was removed, with residual EEG activity in brain 
dead individuals being labeled as an “artifact.” The time period between brain 
insult and declaration of brain death has been shortened from 24 to 6 hours, and in 
one case (in which a malpractice suit was later dismissed), a victim of a gunshot 
wound to the head was declared brain dead and his organs taken within one hour. 

Nilges argues that the constant emotional focus on the plight of potential organ 
recipients ignores the medical needs of brain dead patients. As the physician in 
charge of treating many “brain dead" patients, Nilges holds that his primary 
responsibility is to these patients and their well being, not to some potential organ 
recipient elsewhere. One case from Nilges’ own experience illustrates the 
importance of this point. A transplant coordinator was called in after a man 
suffered a severe head injury from a motorcycle accident, even before there was 
evidence of “brain death." Nilges dismissed the coordinator and his team, and 
aggressively treated the swelling in the young man’s brain. “He walked out of the 
hospital and returned to college." 

With patients who were closer to brain death, the transplant coordinator put 
considerable pressure on Nilges not to wait 24 hours imtil declaring brain death. 
Even if this reduced the chances for a successful “take" of transplanted organs 
when the donor was declared brain dead, Nilges believed that his primary 
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responsibility was to that individual patient. Transplant teams also pressured 
Nilges into ordering what he judged to be an intravenous fluid overload in order to 
better preserve the organs, but Nilges notes that such a “treatment” could worsen 
brain swelling. When the brain dead patient's families began putting pressure on 
Nilges to declare brain death loo soon, Nilges could not longer in good conscience 
remain in neurosurgery, and he retired early. Nilges concludes by arguing that 
brain death criteria have led to two “slippery slopes.” First, there has been the 
slope toward weakening the requirements for declaring brain death. Second, and 
more ominous, is the trend away from a sanctity of life ethic to one which holds 
that lives may be actively ended if they are burdensome to other people. The trend 
is in place for the destruction of “unworthy hfe.” 
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BRAIN DEATH— THE PATIENT, THE PHYSICIAN, 
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In recent years a radical change has taken place in the practice of medicine, a 
change still developing yet already grave with consequences both for the interests 
of each individual and for those of civil society as a whole. The clearest 
manifestations of this change have clustered around the manner in which it is to be 
detennined that a person has died. From this perspective, the recent and proposed 
changes in law that have imposed “definitions of death," appear as attempts to have 
society accept and approve this reorientation of medical practice. What is not so 
clear is that society has understood the issue sufficiently to have given infonned 
consent.^ Though this change in medical practice is more extensive than the 
particular aspects connected with the determination of death, we must here limit 
ourselves to this narrower range of problems, which are already sufficiently 
complex and wide ranging. 

We have thought it important to write an article that would present with some 
fullness the issues which are involved in the new modes of declaring a person dead. 
All concede the complexity of these issues. Therefore, it is desirable to lay out 
coherently their intrinsic structure and to state clearly the nodes of interaction 
between the different disciplines that bear upon them.' Without a comprehensive 
and carefully structured overview, the different groups with interests in this 
discussion may continue merely to ignore or rail at one another and to speak 
rationally only within the limitations of their own group. 

Part I sets forth the nature and structure of this recent change in medical 
practice and shows something of its social import. Quite apart from questions of 
practice, there is a serious theoretical question addressed in Part II: whether the 
criteria approved by these statutes are medically correct and properly expressed, 
and also whether they truly correspond to a person’s death. Since one of the major 
social determinants of law and of its suitability for a given people is their religious 
and moral convictions, in Part III we seek to find to what extent the new mode of 
medical practice and the legislation which embodies it are compatible with the 
major religious traditions of this country. Part IV considers various legal questions 
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not dealt with elsewhere and presents what we regard as the mmimum 
requirements for proper legislation in this domain. 

I. 

The law can be interested in a person’s death for two very different kinds of 
reasons. 

(1) A person’s death represents a tearing of a large web of social relationships. 

Civil society has an interest in preventing this tear from causing a large scale 
unraveling of further relationships and in promoting the process of healthy growth 
of new relationships. For this sort of situation, the fret that the web has been tom 
is of basic importance; but, ordinarily, the time of death can admit of some 
arbitrariness in its determination. No social harm is done if one criterion of death 
rather than another is used, e.g., for inheritance law, so long as some sound and 
definite criterion is estabhshed. Legal presumption concerning the moment of 
death is allowable in this context since no one’s natural rights are put in jeopardy, 
except by accident, by any of the reasonable presumptions which could be made, 

(2) A person’s death is the cessation of his own life among men and of his 
temporal existence in human society. The precise moment when his life actually 
ends is of paramount importance to this individual. From this point of view, there 
is no ground for legal presimiption or for less secure criteria. His right to hve as 
long as he can is his most basic right, grounding the possibility of all other rights. 

The state also has a paramount interest in this matter. It is gravely obligated to 
protect the individual’s right to hve as long as he is able. This obligation is 
independent of any other interests, assuming that the person is innocent of capital 
crime. Further, the state is also obhgated to protect all its citizens from those 
modes of dehumanization which arise from the holding of any innocent human hfe 
in contempt or as unworthy of reverence. 

Any withdrawal by the state from the former obligation jeopardizes the hves of 
all members of society and breaks down the entire system of trust, assistance, and 
mutual support which enables the state to function. Any withdrawal from the latter 
obhgation opens the door to a dehumanization which, if it happens in medicine, 
leads to the destruction of people’s confidence in a profession without which society 
cannot well function. 

If we choose to have at law but one basic understanding and meaning of the 
word “death,”^ then it is the class of stale interests indicated in (2) above that must 
remove the degree of arbitrariness permitted by the class mentioned in (1).^ As a 
result, the present discussion is confined to the relationship between *'brain death” 
legislation and the second class of interests. 

Our argument in the rest of Part 1 is that in view of a basic shift in the practice 
of medicine, manifested most clearly by a change in the way death is detennined, 
any legislation which furthers, aids, or gives color of legitimacy to this change 
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opens the door to dehumanization, in and through medicine, by allowing the hves 
of the innocent to be hazarded without necessity. 

In Section A, we briefly glance at the current legal situation concerning brain 
related criteria of death. Section B then considers the change of medical practice 
alluded to above. Finally, in Section C we indicate some of the ways in which 
dehumanization is already occurring among physicians, lawmakers, and the rest of 
society as a direct result of this change. 

A. The Current Legal Situation 

I. Legislative and judicial action concerning the “deflnilion of death” has 
increased substantially in the past few years. Approximately thirty states have 
adopted some type of statute recognizing ‘'brain death” [since this article was first 
published^ almost all states have adopted brain death statutes\, similar bills have 
been proposed in most other slates. In the absence of such laws, the courts have 
uniformly shown themselves to be open to current medical opinion on the matter.* 
Recently, some state supreme courts adopted as law for their respective states one 
or other formula drawn from the statutes of other states, or from one of the model 
statutes that have been proposed, e.g., by Capron and Kass (1972), the American 
Bar Association (1975), the American Medical Association,^ or the National 
Conference of Commissioners on Uniform State Laws (National Conference, 1982). 
A sizable body of literature on the subject, mostly favorable to defining death by 
statute, can be found in medical journals and those devoted to medical ethics and 
law. 

More recently, the President's Commission for the Study of Ethical Problems in 
Medicine and Biomedical and Behavioral Research, having “worked with the three 
organizations which had proposed model legislation” and with their endorsement, 
recommended the adoption of the following statute in all jurisdictions of the United 
States: 

Section 1, An individual who baa sustained either (1) iireversible cessation ofcirculatocy 
and respiratory functions, or (2) irreversible cessation of all functions of the entire brain, 
including the brain stem, is dead. A determination of death must be made in accc^dance 
with accepted medical standards. 

Section 2. This Act be appLed and construed to effectuate its general purpose to 
make uniform the law with respect to the subject of this Act among states enacting it. 

Section 3, This Act may be cited as the Uniform Determination of Death Act 
(President’s Commission, 1981, p. 119), 

The text of the thirty statutes mentioned above, along with a comparative 
analysis of their wordings, is contained in the Report of the President's 
Commission (pp. 109-134). There seems little need simply to transcribe that 

material here. [Since the initial proposal of the Uniform Determination of Death 
Act, 37 states, the District of Columbia, Puerto Rico, and the US. Virgin Islands 
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have adopted it and one state (New York) has adopted similar legislation. It will 
he introduced into the state legislature of Iowa in 2000 (National Commission, 
2000 )]. 

B. The Change in Medical Practice 

The first “brain death" statute was adopted in 1970 (Kansas, 1971). How is it that 
only recently we have come to need such statutory “definitions" of death?* The 
common response seems to be: (1) Medical advances have rendered our earlier 
notions (or criteria or tests or definitions) of death obsolete. (2) The courts, with 
hi less competence than legislatures to decide the underlying social, philosophical, 
and religious issues, are an inadequate mechanism for bringing about updated 
notions, criteria, tests, or definitions (Capron and BCass, 1972, pp. 95-101; Charron, 
1977, pp. 985-987). 

The second, and essentially independent, part of this response is basically sound 
and does not need to be discussed here (see IV. B). The first proposition, however, 
though seemingly the more obvious, is incorrect. 

During the past decade and a half, most articles on dying and death have 
pointed to major improvements in medical technology, especially those integrated 
into hfe support systems, as the source of the problems which make a new 
“definition" of death necesary,’ It is repeatedly stated that the old methods for the 
determination of death have been rendered obsolete:*® what those methods implied 
was failure of the brain’s functioning; hence, a “redefining" of death in tenns of 
ineversible cessation of brain function would coincide with the older criteria 
wherever they were valid and would solve our technologically created problems in 
those cases where both science and common sense show the older criteria to be 
inadequate. “ 

We have been told that it is now possible to sustain, for months or years, a 
“mechanically perfused cadaver" (O'Dormell, 1980, p. 138; compare Pampiglione 
et ai, 1978, pp. 282, 288, which speaks of “heart-lung preparations”), that we are 
only pumping blood through a mechanically ventilated corpse (Ramsey, 1970, pp. 
88-89; Delmonico and Randolph, 1973, pp. 237-238; McFadden, 1976, p, 202). 
Through the power of our technological means, the dead may now appear as if 
ahve. It is contended that this body with its regular pulse, its near normal warmth 
and coloration, its continuous output of sweat and urine, is not a body at all but a 
carefully and expensively maintained corpse.'^ 

Those with an eye for literary structure may wonder about these assertions. 
Stylized and highly repetitive, they rarely show freshness of expression or other 
evidence of personal rethinking or assimilation. The mere multiplication of such 
assertions does nothing to strengthen the position they indicate. 

Further discomfort with these statements arises when one reflects that 
technology, no matter how complex, of itself caimot pose moral problems. The 
problems come from ourselves as we ponder the uses we might make of our 
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technological skills. Cuirent problems concerning the time of death come not from 
new knowledge, skills, and inventions but from our new “needs,” i.e., the new 
desires our powers have roused in us. It is we who, for motives of every sort, wish 
to declare these bodies dead so as, e.g., to render automatic the painful decision to 
cease treatment or to utilize parts of “dead” bodies in ways now possible for the 
first time. 

It is generally acknowledged that the call for new “definitions of death” has 
arisen in order to clear away the legal obstacles to transplanting vital organs or to 
excising them for purposes of research immediately upon the occurrence of death. 
Few writers advert, however, to the fact that these transplant and research activities 
bring with them a major change in the very concept of medicine; still fewer notice 
that it is this change which induces most of the problems of which we have spoken, 

A first indication of this profound change can be obtained from a careful 
reading of the full text of the Uniform Anatomical Gift Act and of a number of 
related statutes passed or proposed since. The trend is clear: a person’s 
permission to make use of his body after his death is becoming, at best, an 
obstructive formality. His next of kin, or even the municipahty, may proffer 
permission in his stead; all that is required in order to use the body is lack of clear 
evidence of refusal. Little provision is made for discovering whether such evidence 
exists (Stuart, 1977, p. 72; Stuart, Veith, and Cranford, 1981, pp. 238-239, 241). 
Quite apart from the possibihty of abuse, such practice shows two things: ( 1 ) it is 
increasingly taken for granted that, once a person is truly dead, it does not matter to 
him what is done with his corpse; and (2) as far as society is concerned, it is being 
accepted that the living are free to utilize each human corpse for their own 
purposes and convenience; indeed, that they ought to do so provided that they give 
no needless offense to other people. The former assertion is repugnant to many on 
rehgious grounds, while the latter assertion is a moral principle that, to our 
knowledge, is wholly new to the world save among some few cannibals of the 
Southwestern Pacific.'^ The authors hope to discuss this matter in detail elsewhere; 
here, it is sufficient to note the feet, for it is clear evidence that, consciously or not, 
medical practice has changed in its most basic relationship with society. 

Another indication of a change in medical practice is the tendency to consider 
determination of death as the automatic result of the verification of one or more 
criteria of death.*® Yet, there must always be an experiential context within which 
the various criteria obtain their significance and without which one can always 
construct exceptions to the formally specified criteria.*’ For example, despite 
frequent assertions to the contrary, there was probably never a time when 
irreversible cessation of breathing was taken by itself as an indication of death. 
Even primitive man must have known that a sharp enough blow to the solar plexus 
could produce a lethal cessation of breath. Yet, if the person so struck had a sword 
in hand, he would not have been considered safely dead till he had lost 
consciousness and fallen immobile. 
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Recent studies confirm that never heretofore have physicians as a group felt 
they had a context free general criterion, sets of specific criteria, or tests for death 
(Alexander, 1980; Arnold, Zimmennan, and Martin, 1968, pp. 1949, 1951). The 
establishment at law of a general criterion, though pennitting contextual treatment 
of specific criteria and tests in accord with currently acceptable medical practice, 
supposes that the general criterion itself is wholly adequate and context free. Yet, 
the mere fact that the putative, earlier and accepted general criterion,'® is itself 
being challenged by those favoring brain related criteria, surely suggests that to 
legislate or adjudicate such a criterion, especially when medical opinion is far from 
imanimous on the matter, is at the least premature. 

One might reply that no physician would apply brain related criteria in the 
manner of a checklist, without regard to medical context. We grant that these 
criteria are rarely applied without any regard for context. Yet the Minnesota and 
the British criteria, to give the most striking examples, are sufficiently separated 
from context to allow about one of every twelve people to whom they are applied to 
have vital organs removed when their cerebral cortex (the part of the brain 
associated with sensation, feeling, thought, and other conscious activity) is ahve 
and active.*’ 

A third indication of radical change can be found in the way in which methods 
for deciding a person's death have altered in direction. Until recently, the only 
medical reason for changing the criteria and tests used in the determination of 
death was the desire to save lives that would have been declared extinct by older 
nonns but which more recent experience suggested might still be present. 
Admittedly, convenience for the hving was also a motive in some of these changes; 
but such convenience was easily overridden whenever there was thought to be 
reason to fear that one might bury someone alive, as the institution of ‘Vaiting 
mortuaries" in the 18th and 19th centuries shows (Arnold, Zimmerman, and 
Martin, 1968, p. 1953; Alexander, 1980, p. 29). 

But, the new, brain related criteria were not introduced as more stringent 
indicators to physicians that, even though all hitherto useful early signs of death are 
present, the patient might not be dead at all and that the physician should work on 
him longer or at least wait a while longer before burial. Rather, they are presented 
as ways of determining that someone has died even though the older general 
criteria have not been met. One can be adjudged dead by the new general criteria 
when use of the older ones would indicate that he is still ahve. 

It is not hard to discern the overall pattern these changes form. There was a 
time when a determination of death, however anived at, was concerned with only 
one problem: how to be sure that a person would not be buried or cremated ahve, 
or, more generally, that a still living person not be treated as a corpse.^ At the 
conscious level, at least, the whole thrust of the older ways of determining death 
was to protect the dying person from being killed unwittingly by the living. 

Premature declarations of death have always been possible. Yet the goal of 
medical practice in establishing ever more accurate ways to determine death has 
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been to make sure that a person who was still alive would not be treated as if dead. 
Mistakes could still be made in either sense. Despite one’s best efforts, not only 
could one judge someone who is still ahve to be dead but, at least in principle, one 
could judge a person to be alive who had already died. Before the advent of the 
ventilator and more complex hfe support systems, the latter mistake was not only so 
rare as to seem impossible but of no importance if it did occur. Hence, all earlier 
effort to determine accurately the moment of death was consistently oriented in the 
single direction: to preserve human life against a death dealing mistake. 

The proposed brain related criteria are not merely new criteria but are intended 
to be used to prevent anyone from being treated as alive when he is already dead. 
Physicians are now concerned with preventing the possibility that present day hfe 
support systems might mask death and cause a corpse to mimic life at the expense 
of the hving, in suffering and in money, A determination of death is sought which 
will enable a physician to treat a body as a corpse at the earliest moment possible. 
Not only the desire for transplantation of vital organs but the usefulness of research 
in such rapidly disintegrating parts of the body as the lungs and the hver urge him 
to make frill use of the still living parts of the body which has just been declared 
dead. 

In this situation, also, mistakes can be made in both senses. Here, however, a 
mistake made in the sense opposite to the intention of the criterion — by judging a 
person to be dead when he is still alive — is not, as yet unthinkable. Nor is such a 
mistake unimportant should it happen. Further, the effort here to determine ac- 
curately the moment of death is ambivalent, intended indeed to avoid treating the 
living as if dead but designed primarily to avoid treating the dead as if alive and — 
more important ambiguity still — consciously directed to making certain that the 
desired organs are ahve. 

The older methods for determining death (and possibly some newer ones) serve 
well enough if a mistaken determination of death has no other result for a dying 
patient than his being allowed to die without further treatment. Thus, in the past, 
there has been no outcry at the feet that it is non-physicians who determine the 
occurrence of death in the great majority of situ^ions, even though the doctor must 
confirm the fact of death and sign the death certificate. Nor has the wide variation 
in instrumentation and in the concrete ways of declaring death in various parts of 
even a single hospital been seen as hurtful or unjust since there seemed to be no 
likelihood of harm to the patient from his being declared dead. 

But the new criteria (and even the older ones, as will be seen in Part II) are 
seriously inadequate if a determination of death is to be the signal for excision of a 
person's vital organs, for immediate autopsy, or for early embalming or cremation 
actions which are certain, if a mistake has been made, to kill the still living patient. 
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C. How Dehumanization is Taking Place 

If one is about to do something that will kill a person, should he not be dead, or 
that will cause him acute pain or anguish, should he be utterly unresponsive but not 
utterly unconscious, then ascertaining his death requires a stronger and more 
deeply hiunane concern for his welfare than if the only consequences of an error 
will be cessation of treatment and eventual, unobserved expiration (Freeman and 
Rogers, 1980, p, 637). Yet, just where a greater humanity is called for, less is 
offered. 

(1) In the medical literature, there is abundant evidence of unseemly haste to 
declare someone dead. For example, articles on the development of clinical tests 
and specific criteria for “brain death” have tended to confuse evidence that 
someone is about to die with evidence that he is already dead.^* As Molinari (1978, 
pp. 62-63) appositely remarks of this tendency, “prediction of a fatal outcome is not 
a valid criterion for accuracy of standards designed to determine that death has 
already occurred” (see also Valaske, 1981; Black, 1978b, p, 393; N.I.N.C.D.S. 
Study, 1980, p. 184; Evans and Lum, 1980a, 1980c; Poole, 1980, p. 1213; Paul, 
1981). Moreover, when the question is whether someone may now be diagnosed as 
dead as a prelude to potentially lethal action upon him, it is less than useless to be 
offered a prognosis, even an infallible one, of an eventually fatal outcome; no one 
with useful organs will be allowed to live that long. Absence of any possibility for 
recovery is not the same thing as death, though death assuredly implies such 
absence. Certain knowledge that complete collapse of the organism will occur in a 
few hours or days is not equivalent to knowledge that the patient is already dead. 

In an earher article (Byrne, O'Reilly, and Quay, 1979, p. 1968), the authors 
pointed to the diagnostic use of the EEG as but one of many areas where haste 
might prove hurtful. It has been reported (Appraisal Summary, 1977, p. 984) that 
transplant teams often entreat encephalographers to certify electrocerebral silence 
on the basis of a single recording, despite the hkely breach of the latter’s code of 
professional conduct, just as predicted some years ago by Toole (1971, pp, 603- 
604). Black’s excellent study of these issues (Black, 1978a, 1978b), however, 
suffices for this area, 

(2) There is the growing tendency to “be practical,” i,e., to use simpler or easier 
sets of specific criteria, even when these are known to be less reliable, or to use 
more accurate ones, even where the tests employed can jeopardize the hfe of the 
patient. Thus, the invasive nature of angiography^^ and the risks involved in its use 
on a patient near death seem to be generally acknowledged (Appraisal Summary, 
1977, p. 985; Black, 1978a, p. 342; Molinari, 1978, pp. 64-65; N.I.N.C.D.S. Study, 
1980, pp. 18-19). One risks inducing, e.g., by arterial spasm, the fatal condition 
one was seeking merely to demonstrate if present. Yet, “in many chnics, especially 
in Europe, cerebral angiography.., is routinely used” (Walker, 1978, pp. 228, 231). 
May one rightly seek to discover whether a patient has already died, using 
techniques which have a non-negligible likelihood of killing him if he is not 
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already dead? Yet, techniques for ascertaining cerebral blood flow that are of 
negligible risk seem to be less than conclusive if one is concerned to establish 
destruction of the entire brain (N.I.N.C.D.S. Study, 1980, pp, 189-190; Hass and 
Hawkins, 1978, pp. 228-240), If inconclusive, vital organs may not be taken on 
this uncertain basis. But, in fact, it has yet to be established under what conditions 
the complete absence of cerebral blood flow will be fatal 

“An Appraisal of the Criteria of Cerebral Death" (1980) speaks of prerequisites 
to be met if use of the criteria is not to lead to an enoneous diagnosis of a dead 
brain. Having mentioned the factors which could lead to such errors, the 
“Appraisal” remarks: “However, the practicality of eliminating the presence of 
these factors may be questioned on the basis of the findings of this study” 
(Appraisal Summary, 1980, p. 983). Then, to avoid incorrect diagnosis due to 
these and other uncertainties the “Appraisal" proposes “as a safeguard” that a test 
of cerebral blood flow be performed — a test either hazardous to the patient or less 
than certain — “in all cases in which an early decision of cerebral death is desired 
(Appraisal Summary, 1980, p. 1985); words that seem to apply primarily in cases 
of organ transplants or immediate autopsy. Yet, even those as sympathetic with the 
move toward “brain death” as those at the Hastings Institute were concerned that 
no considerations of any good other than the patient’s ever be allowed to affect the 
choice of one's criteria of death (Task Force on Death and Dying, p. 52). 

Again, there has been a movement from the more exacting (e.g., the Harvard 
Criteria) to the less demanding (Appraisal Summary, 1980 [spun off from the 
N.I.N.C.D.S. Study, 1980]; see the references in notes 12 and 23). More serious 
has been the continual spreading and ramifying of the original Minnesota criteria,^ 
despite abundant evidence that they are patently unreliable for diagnosis, as 
distinguished from prognosis, of death. 

Thus, when the Harvard or the Japanese criteria are used (Report of the Ad Hoc 
Committee, 1968; Ueki, Takeuchi, and Katsurada, 1973), the number of patients 
who meet the criteria (and so are to be declared dead) is small compared with the 
number showing unresponsivity and apnea,^ which are the prerequisites for use of 
the criteria. Walker (1981, p. 84) remarks: “[These two sets of criteria] are so 
constrictive [^/c] that only a very small percentage of cases can meet them and 
qualify as cerebral death. Obviously, such criteria have httle value in routine 
practice.” However, Walker goes on to say of the Minnesota criteria: “8% of the 
patients would be classified [by these criteria] as cerebrally dead in the presence of 
biological activity in the EEG, certainly an anomalous and undesirable situation." 
The general public, duly informed of this situation, might well use stronger 
language. 

To consider the matter more closely, take as an example a case in which the 
brain stem is destroyed without direct damage to the cerebral cortex. The patient, 
though probably capable of emotion, may be unable to manifest any clinically 
observable signs of such brain functions. An EEG, however, can make clear what 
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the situation is.^* Yet, the Minnesota criteria for *'brain death” and the many sets 
of criteria derived from them (see note 22) refuse to require the use of the EEG.^ 
If, then our society is wilhng to allow the EEG to be optional when vital organs are 
to be excised from patients declared dead on neurological bases only, we are 
consenting to the killing of patients for their organs — though the physician would 
never know which one of each twelve patients he had killed. Can the proposed or 
current legislation on “brain death,” couched in tenns of “accepted,” “ordinary” or 
“usual and customary” standards of medical practice, offer safeguards against this 
already common practice? 

Loss of apparent consciousness^^ for a few hours due to demonstrable 
destruction of the brain stem is widely considered, then, as a license to declare a 
patient dead and to treat him as a corpse. He may then be buried, although burial 
need not be immediately envisaged. There are too many profitable things to do 
with the still functioning bodies of “dead” persons, things that could eventually 
make extraction of their vital organs an act of mercy (Gaylin, 1974; Jonas, 1974, p. 
137; Roelofs, 1978, p. 39; KCTS, pp. 7-8; Rothman, 1980, p. 512; Arnold, 1977, 
pp. 35-37). 

Doubtless, the motivation behind the UDDA and other “definition of death” 
statutes is precisely to prevent such abuses. But, as will be shown in the remaining 
parts of this paper, the statutory results do not measure up to the high quahty of the 
motivation. And — our present point — legal validation of less reliable criteria in 
just those cases where greater reliability is essential gives up in principle the entire 
battle. For in a potentially lethal context, to accept less certain criteria when better 
ones are at hand is to shift from a primary interest in and obligation toward one’s 
patient with respect to his most basic right, that of life itself (without neglecting his 
social context and relationships), to a primary interest in and obligation towards the 
supposed good of society,® even at the risk of the patient's life. 

“Risk” is used advisedly, since if one is concerned only with avoiding premature 
determination of death, there already exist totally acceptable and noncontroversial 
ways of making that diagnosis (though there are no infalhble, context free criteria). 
Only if one is interested in something other than certitude about the patient’s 
having died is there any need for a new criterion of death or any reason to use one. 
Given the universally admitted difficulties in applying the new criteria, this 
“something other” is neither a greater ease in use nor a greater security in 
application to individual cases nor anything else destined directly to the good of the 
patient. 

Hitherto, when hazardous treatment was contemplated, the risks and advantages 
of treatment and of the status quo were both assessed with respect to the same 
person, who then chose one or other for himself or had a fair choice made on his 
behalf by those closest to him. But those who desire a statutory protection for the 
use of brain related criteria of death are urging that it be made legitimate for the 
physician to take needless risks with one patient's life for the sole reason of some 
possible good for the patient’s femily (as, for example, decreased suffering or 
expense) or for another patient (as with organ transplants), or to the physician 
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himself (as in avoidance of suits) (Plum and Posner, 1972, p. 224; 1980, p, 314; 
Mohandas and Chou, 1971, p, 211 ; Veilh, 1977, pp. 1744-1745). If one may risk 
one’s patient for the possible good of another, why not, even more commendably, 
for the good of all mankind? Indeed, it is to this end that immediate excision of 
vital organs for research is usually directed. What obstacle in principle remains to 
undertaking medical research on a patient, not for his good but for humanity, a 
faceless and featureless abstraction no better than the race or state in whose name 
such research was carried on by those condemned at Nuremberg?^® 

If this seems excessive, recall that many lawyers and physicians are already 
arguing in favor of fdi worse things than the current statutory definitions of death. 
They wish to speak of one’s patient as **humanly dead” when he has ceased to be 
capable of “human activity” or when no signs of capacity social interaction with 
his environment can be found.^* What these writers mean by “human activity” is, 
exclusively, some manifestation of thought or feeling^ — as if our entire brain were 
not human, as if any of our activity, even the growth of our toenails or the 
movements of our bowels, were not human, albeit analogous to what takes place in 
animals or even plants. These authors seem convinced that empirical death is, as 
such, religiously, morally, legally, and medically unimportant in comparison with 
the significant fact of the irretrievable loss of one’s most characteristically human 
functions of thought and feehng (McConnick, 1974, pp. 172-176; Toole, 1971, p. 
603; Veatch, 1979, pp, 2001-2002; Pearson, Korein, and Braunstein, 1978, pp. 
265-267). It is contended that those who are yet alive (in the ordinary sense) but 
who are no longer capable of the higher human functions should be treated by 
society and the law as if they were dead. In addition to those empirically dead 
(e.g., with rigor mortis), they desire that one or more categories of those still living 
but “as good as dead" be converted by philosophical arguments into categories of 
“those already dead,” Indeed, some argue that death would be better for the patient 
than a comatose state (Roelofs, 1978, p, 44; Garland, 1977, pp. 16-17). 

The rehgious and moral hearing of such arguments will be touched on in Part 
01. Here the matter is addressed only to show that there is no natural stopping 
point once one has accepted a definition or general criterion of death based on the 
irreversible nonfunction of the brain. It seems certain that, within a year of any 
universal acceptance of such a definition or criterion, the drive for “cortical death” 
is fiilly underway, and plausibly enough, once man has been reduced to his 
functions [two more recent defenses of cortical death criteria are Veatch, 1989 and 
Gervais, 1986\. 



II. 



The scientific weakness of the new “brain death” criteria can best be seen in their 
persistent but felse assumption that there is no practical difference between total 
destruction of the entire brain and ineversible cessation of total brain function.^^ 
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Yet, both the religious and legal arguments fevoring such statutes require for their 
legitimacy that total destruction and irreversible nonfimetion be the same thing, 
and that each be equivalent to the death of the human person. We look first at the 
supposed equivalence between total destruction and irreversible loss of function and 
then consider whether either can rightly be considered equivalent to the death of 
the human person. 

A. Is Destfuctj'on of the Brain Equivalent to Permanent Loss of Function in the 
Brain? 

Having dealt with the relationship between destruction and cessation of function in 
some detail elsewhere (Byme, O’Reilly, and Quay, 1979), here we may be brief 
The central difficulty with an identification of cessation of function and destmetion 
is that any brain which has been wholly destroyed^ has irreversibly ceased to 
function, but ineversible cessation of function need not imply destruction.^^ For 
example, a number of substances are known, e.g, barbiturates, which can 
completely suspend the functioning of the brain yet need do it no harm at all. Not 
many years ago most drug-induced suspensions of function were medically 
irreversible.^ Today, however, if proper hfe support measures are taken, a person 
can be brought back to health — without any brain damage whatever — after many 
hours and even days with what is clinically a totally nonfimetioning brain. 

Note that, when barbiturate poisoning was strictly irreversible, the cessation of 
function was, it is now known, separated in time from the resulting destruction of 
the brain. The brain ceased to function, the person stopped breathing, and cardiac 
arrest soon followed. Even then, however, the brain was slow to suffer damage for, 
ironically, we now know, barbiturates protect the brain from the effects of anoxia. 
Today, it is evident that people declared dead because of barbiturate poisoning had, 
in fact, living and potentially resuscitatable brains for perhaps an hour after their 
hearts had stopped. Yet, had our present statutes then been in effect, since this 
cessation of function was at that time total and iireversible, such a person could, 
while still alive and capable of recovery, have had all his vital organs removed. 

Many other types of previously irreversible cessation of brain function have 
eventually yielded to medical progress and been released in certain situations. In 
each of these cases the statutes under discussion would have allowed the killing of 
those still alive There remain further types of irreversible cessation of all brain 
functioning. But by what right do we conclude that medicine will never progress to 
the point of reversing any of these? Any time such a reversal takes place, at least 
one person’s life is saved which would have been destroyed had a physician taken 
his vital organs after a declaration of death in full accord with the law. 

We agree, of course, that if someone’s brain stops ftmetiorung, something is 
manifestly wrong; and the details of the cessation of function can be of considerable 
diagnostic value. Complete cessation of function, especially when it seems 
irreversible, is an extraordinarily important element among all those other elements 
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that are needed in a given context to demonstrate the destruction of the brain. 
Also, some of the better sets of criteria for “brain death,” e.g., the Harvard criteria, 
are among the better indicators of destruction of the brain and not of mere cessation 
of function. On the other hand, much work remains to be done medically before 
total destruction can be shown by thoroughly reliable tests that offer no risk for the 
patient. 

Another difficulty in the use of irreversible cessation of all functioning of the 
brain as a general criterion is that such a criterion is not yet universal in its range 
of apphcation. Current criteria are so manifestly unreliable for babies, children, or 
even younger adolescents (Veith, 1977, p, 1652; President’s Commission, 1981, pp, 
17, 166; Institutional Review Board, 1981, p. 32), that exphcit exceptions are 
generally made to their apphcation to this age group. On the other hand, complete 
destruction of the entire brain would apply as rigorously in these cases as with older 
people. 

B. Is Destruction of the Brain Equivalent to the Death of the Human Person? 

Even if all “brain death” statutes were amended so as to refer no longer to 
irreversible cessation of all functioning of the brain, but only to its total destruction, 
a further question needs to be answered: is the total destruction of the entire brain 
an adequate criterion of personal death; i.e., is it true that whenever the brain is 
known to have been wholly destroyed, the person is, by that fact, known to be 
already dead? Or we may go further and ask: Is destmction of the entire brain the 
same thing as the death of the person? 

There is little doubt at present that complete destruction of the entire brain at 
the least, is accurately predictive of death. But whether such destruction can be 
found only in those who have died or even whether it is death depends on whether 
the physiological unity of the body necessarily ceases with brain destruction or 
whether that unity is thereby merely gravely undermined and weakened until, 
following cardiovascular collapse, it disappears.^* 

To get an answer to our question, let us consider the relatively uncomplicated 
case of an individual whose brain has been badly damaged, but the rest of whose 
body has not been otherwise impaired. He is in deep coma and has been placed on 
hfe support systems. Several neurologists, each using his own prefen^d set of 
criteria, have declared that this individual’s brain has “irreversibly ceased to 
function,” Before attempting to discuss life and death, let us examine this case in 
two different situations: 

( 1 ) If nothing is done to ventilate*’ this “patient,”^ then, since no one with a 
destroyed brain can in any degree ventilate himself, the respiratory processes in the 
lungs will quickly cease. In a matter of a few minutes, the heart will cease to beat 
and the usual signs of death will appear in due order. 
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(2) If, on Ihe other hand, suitable ventilatory support is provided and the usual 
methods of maintenance for one in a deep coma are provided (such as intravenous 
fluids and nourishment, drainage of the bladder, prevention of bed sores, etc.), then 
this “patient’s” body will maintain itself in a state in which the heart beats, the 
lungs exchange carbon dioxide and oxygen, the kidneys put out urine, the body 
temperature remains well above ordinary room temperature, sweat is secreted, liver 
metabolism continues, and movements of the limbs, due to spinal reflexes, persist. 
Nevertheless, all experience until now [1983] makes it clear that some destructive 
process is at work in such a body. Within a week,^* usually in less than 72 hours, 
regardless of all efforts to prevent it, cardiovascular collapse will take place, all 
respiratory processes will cease, and all the usual signs of death will appear.^^ 

[This wa? ihe situation when this article was first published in 1983. However, 
more recent studies have noted a number of cases of long term survival of brain 
dead patients. Rapid asystole is no longer an inevitable result of whole brain 
death. A Japanese study showed that brain dead patients maintained with 
vasopressin and epinephrine lived for an average of 24.1 days; the longest 
survivor lived 54 days (Yoshioka et ai. 1986). Brain dead pregnant women have 
been kept alive for up to 107 days and have delivered near full term infants (Dillon 
et aL, 1982). The mast remarkable cases of long term survival of brain dead 
patients has been presented by Alan Shewmon. In a recent article in Neurology. 
Shewmon (1998b; see also 1998a) studies 56 cases of long term survival in brain 
dead patients; the longest surviving patients, all children, survived 2.7. 5.1, and 
14.5 years. He argues that after an initial period of hemodynamic instability, 
many brain dead patients, especially children, can be maintained almost 
indefinitely with minimal nursing care (ventilator, feeding tube. etc.). The 
implications for continued organic unity in the bodies of brain dead patients are 
obvious.] 

Thus, though it requires great skill and experience in a highly competent 
physician to diagnose accurately full destruction of someone’s brain in this case.^^ 
it requires very little skill to perceive the change that takes place when the body 
with the destroyed brain suffers intractable cardiac arrest. Not only the nurses, but 
even a layman can tell whether the lungs of a “person” on ventilatory support are 
still exchanging gases (though a layman would pul it in terms of skin color, e.g., 
pink, bluish), whether his heart is still beating, whether urine is still collecting in 
the plastic bag at the bedside, whether the “patient” is still sweating a bit, etc. 
Thus, there exist two medically different, easily distinguishable, states: (a) that of a 
person whose brain has been destroyed but the rest of whose body is still alive and 
functioning as a single organism;'*^ and, (b) that of a person who has suffered, in 
addition to brain destruction, intractable cardiovascular collapse and whose other 
organs are rapidly deteriorating, without further interaction with one another. 

On the basis of these facts, the question may now be addressed: is destruction of 
the brain identical with the death of the person? The state designated (b) above, 
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which occurs after a few minutes in situation (I) or after a few hours or days in 
situation (2) is identical in all respects with the state ordinarily called “death,” But 
the original state (a) of the patient, in which only his brain was assumed destroyed, 
is physiologically a wholly different state from death unless one chooses to use 
“death” equivocally.^^ It is hard, then, to see how the law could permit these two 
medically different states to be identified with one another. Since there is no 
biological basis whatsoever for identifying a “brain dead” person with a cadaver, 
such identification can only be made on highly debatable philosophical groimds; 
these are hardly the proper basis for a fundamental change of law. 

Ordinary language would designate state (a) as that of a dying person, still 
living but fatally injured, already at death’s door. Biologically, the body with a 
dead brain is a single, unitary, still functioning, but mortally damaged organism. 
If, on the contrary, the simple fact that a patient's brain has been destroyed proves 
that he has died, then what do we call the process which leads from “death” to 
death? Does he die twice? 

Most of those who have considered the relation between state (a) and state (b) 
fell into error at this point because of their underlying assumption that the artificial 
maintenance of vital signs provides only a simple mechanical substitute for the 
functions in question. In these cases, it is thought, there is no real respiration of a 
living organism or real organismic circulation. Because these functions are 
artificially stimulated or supported, it is assumed that no tme, vital contribution is 
being made by the organism as a whole and that only the artificial support system 
(mechanical and chemical) is at work.^ 

The error in this assumption can be most easily perceived if one considers a 
“patient” in state (b) who is still kept on the ventilator, whose pacemaker is still 
active and in place, who is still receiving vasopressor drugs, etc. Here, despite this 
artificial movement of the “body’' and activity upon it, no organismic vital signs are 
present. Apart from isolated cells or tissues, there is nothing happening but 
progressive disintegration. On the other hand, patients in state (a) manifest the 
ordinary vegetative functioning of the organism as a whole until such time as the 
loss of brain regulation and the effects of brain disintegration (a chemical matter as 
well as neuronal) stop these functions through destruction of their underlying 
systems. Then, and only then, is the patient dead in the sense in which ordinary 
people and the law, until recently, have used the terra. 

What matters, evidently, is not the artificiality of the aids to vital functioning 
but whether the body is still a single organism whose vital parts, however 
supplemented from without, still act in basic union and intercommunication with 
one another. Thus, when seeking to define death, one should speak less of tissues 
or organs and more of systems. For, if the heart is destroyed but, by artificial 
means, circulation is for a time maintained, the patient can continue to live. But, if 
the circulatory system is destroyed, there will be no circulation and death will 
ensue. So, also, if the respiratory system is destroyed, no respiration can take place 
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and the organism will disintegrate. If the central nervous system is destroyed, 
neurological control from the brain is irretrievably stopped. 

Let us return to the question: Are there two kinds of personal death? If the 
answer to the latter question is affrnnative, then, since the two “deaths” of a single 
individual may be separated by several days, would it not be better to recognize 
them both at law, speaking unequivocally of “those with destroyed brains” and 
“those who have died” and construct appropriate legislation for dealing with each? 

This last suggestion is, unfortunately, not likely to be accepted. For, a major 
purpose of*'brain death” criteria is, very simply, to make available “corpses” that 
are ahve, living bodies that may be dealt with as cadavers. Walker phrased the 
matter with chilling accuracy when he called for “a set of criteria that would 
identify a dead brain in an otherwise living body” (Appraisal Summary, 1980, p. 
982; Walker, 1981; 1977, pp, 4, 8). This is not shock rhetoric but coldly practice. 
As but one example, in the George Washington University Hospital, the hitherto 
young and healthy who have been declared “brain dead” are placed, in order to 
preserve their organs till transplantation, on hfe support systems which are refused, 
rightly enough so far as we know, to those dying of age or disease and in hopeless 
coma.^’ What will those lamenting the indignity done by “perfusion of 
mechanically sustained cadavers” say about these situations, made possible only by 
the “brain death” criteria they advocate? 

While the assumption that there might be such a thing as a live corpse might be 
valid, the burden of providing irrefutable and certain proof rests entirely on those 
advocating the new criteria. But is it not possible that, in their desire to alleviate 
human suffering, they have been forced to accept assumption rather than proof 
because what they seek does not in fact exist? 

C “Physiological Decapitation?” 

Nonetheless, some highly competent physicians assert that death of the brain is 
death of the person (e.g., Korein, 1980, pp, 283-285; Veith, 1977, pp, 1651, 1653; 
Woosley, 1977, pp, 541-542). The only direct evidence that could support this 
assertion, however, unless they are speaking as linguists or philosophers, would be 
that which would show, physiologically, the destruction of the brain to be the 
dissolution, destruction, or disintegration of the basic functional unity of the body. 
Though as just shown in Section II. B, no such evidence is generally at hand, the 
indirect arguments that can be offered are formidable: 

(1) For millenia, beheading has been seen as the most direct method for 
“putting to death,” indeed, to be simply equivalent thereto. If the head of someone 
guillotined has sometimes seemed to be alive, even conscious, for a brief moment, 
this is due simply to the fact that, imder the circumstances, the brain does not 
disintegrate instantly. Further, today, when microsurgery has succeeded in 
reattaching to the body completely severed members, which then hve and function 
normally, there would seem to be no problem in principle with so reattaching a 
severed head to its body that the person would recover fully from his decapitation — 
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provided only that the brain had not disintegrated or been too severely damaged in 
the process/® In ordinary life, if someone’s head is completely smashed in an 
accident, there is little debate about his being dead; and all parties consider him to 
have “died instantaneously.” 

In response, however, it may be noted that decapitation is not the cutting off of 
a brain but of a head, with all its arteries and veins, bony and muscular structure, 
and upper spinal cord, so that neither literal beheading nor its equivalent through 
having one's head smashed in an accident is the same as “brain death.” In 
decapitation, the heart quickly stops and the rest of the body begins to disintegrate. 
By no means is the brain alone affected. Indeed, one could argue that death by 
decapitation comes primarily from cardio-respiratory failure. 

(2) Over long years, a great mass of data has been compiled concerning people 
otherwise sound of body, with locahzed brain lesions. It has been possible to show 
that destruction of a particular portion of the brain brings about one or more highly 
specific losses of function in unimpaired parts of the body, or if the brain is 
uninjured but one or more of the neural pathways cormecting it to other parts of the 
body is severed, similar losses of function and/or sensation or awareness occur in 
those portions of the body. All this would seem to indicate that, if the whole brain 
is destroyed, all sensation and most bodily functions are destroyed with it. 

The weakness of this argument hes in the fact that the brain does not directly 
control all bodily functions; still less does the brain make all these powers be. For 
example, the heart will, if properly “nourished,” continue to beat for several hours, 
whether or not it is connected physically with the brain. Heartbeat is modified by 
the brain's action, not caused by it. The lungs respire with or without the brain, 
although the brain makes the rib cage rise and fell with suitable speed. If, then, the 
brain does not make these activities take place, does not even control all of them, 
how can one assert with such assurance that the brain alone makes the whole body 
alive, that loss of the brain is the destruction of the entire organism? 

Whether all sensation ceases is also not clear. 

(T]he higher level stnicnires [of the bram] control the lower stnicrures not by niming them 
on when needed, bur by inhibiting tbeir actions except as desired ... [l)f a higher center is 
suddenly damaged, the older, more primitive units which it normally holds in inhibition are 
released to function on their own. Thus damage tends not to eliminate vital functions, bur 
onJy to downgrade the complexity with which the job can be performed (Kent, 1978, p. 

98), 

But there seem to be fairly clear indications that sensation of some kind, including 
pain, is present even in those lower animals which have no *'brain” of higher 
structural complexity than our spinal cord. Hence, in someone whose brain is 
wholly destroyed, the rest of his neural network, if undamaged, might be 
uninhibited to feel pain or other sensations, though he would have no means to 
manifest this fact. This would seem a fortiori to be the case if only the higher parts 
of the brain, e.g.. the cortex, are destroyed. 
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No flnn counter argument can be drawn from the total lack of pain and other 
sensations felt by those whose spinal cord has been severed just below the 
brainstem. In these cases, the brain is still fully active, higher levels still inhibiting 
the lower. Admittedly, the spinal cord system under these conditions must be 
neurologically uninhibited by anything taking place in the brain. The notoriously 
intractable problem remains, however, to know how sensation and consciousness 
are mediated by the brain and by the rest of neuronal network respectively (Jonas, 
1974; see note 28). 

(3) As mentioned, once total destruction of the entire brain has occurred, life 

support systems caimot maintain in the body even the appearance of a single, 
organismic life for more than a few days to a week. has been noted, the 

enqyirical evidence no longer supports thi^ position\ Accordingly, it is very 
plausible to argue that from the time of the destmction of the brain, the “body” is in 
reality only a collection of parts, a set of remains, not a unitary being but an 
aggregate of diverse entities. As Korein remarks: “The premise underlying the 
concept of brain death is that there is a single critical vital system, the brain, whose 
irreversible destmction is both a necessary and sufficient condition in considering 
an individual as dead” (Korein, 1978, p. 20). 

In response, it is important to note that this argument is not a medically 
grounded assertion that, physiologically, the “body’' of a “patient” whose brain is 
dead has no vital unity at all. Rather, it is an attempt to specify that the vital unity 
provided by the brain is of such importance conceptually that no other vital unity of 
the “body” is significant,^^ But, in fact, there is an overall structural unity given by 
skin, skeleton, ligaments, muscles, etc. (which also serve, in an indispensable way, 
physiological integration). An active “communication” between parts of the 
body — and thus the unity that makes this a single organism — is carried on also, 
and substantially, by the circulation of blood with its chemical transport,^ by “vital 
interchange” (e.g., flow of lymph and other body-fluids, formation and circulation 
of corpuscles and platelets, reduplication of the individual's own biologically 
specific DNA in cell division, etc.), and by the neuronal activity of the peripheral 
nervous system and of spinal reflexes. To identify the person with his brain on this 
basis would be like identifying the zygote with its DNA. The “director” elements 
in either case are crucial for continued life of this individuated whole. Yet, in 
neither case, are they the sole source or means of interconnection or 
intercommunication among the remaining portions of the organism. The 

continuance in being of these “director” elements, therefore, no matter how 
necessary, cannot be simply identified with the life of the whole. 

(4) Finally, the human person is unique and irreplaceable. Whatever, therefore 
can be removed from a living person without destroying him, whatever may be 
replaced by machines, prostheses, biochemicals, or organs transplanted from other 
people must be either unnecessary to human existence or unessential to the life and 
being of the individual person. But, so the argument continues, any part of the 
body, apart from the brain, can in principle be simply excised or replaced without 
immediately causing death or other change of personal identity. Yet, no one seems 
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willing to entertain seriously the idea that a patient with someone else's brain 
transplanted into his head would be similarly unchanged. Nor even in concept, can 
one think how to replace a person’s brain with a machine, say a computer matched 
to all the cranial nerves, in such a way as to leave us with the original person. The 
living brain, then, must be the person — or at least the locus of the person since it is 
the only portion of the body which is absolutely and totally irreplaceable. 

This argument is strengthened by the fact that the Russians have severed a 
dog’s head and maintained the head alive and fimctioning. In such a state, the 
head will still recognize with affection his master and show other signs of being the 
same dog he was before he lost his body. On the other hand, who would say that the 
decapitated body, if maintained through adequate perfusion and ventilation, is still 
that dog? If all but the brain can be removed without destroying the person and if 
that which is removed can be preserved without being the person any longer, what 
difficulty can there be with identifying the person, at least as a physical entity, with 
his brain? In other language, if the soul is always to be found in the portion of the 
body which includes the brain, even in the limiting case in which all but the brain 
is cut away, how can one say that the same soul (for if it is a different one, it is not 
that of this person) is simultaneously vivifying the discormected remains of the rest 
of the body? 

One may point out in reply that, one may, but need not, say that. Noting the 
successes of microsurgery that have reattached fingers, hands, or other members of 
a human body so that they once again live with the life of the whole and function as 
parts of the entire organism, one might say that, even if the human soul is to be 
found only in the severed head, the remainder, like the finger or hand, lives as an 
animal organism but is capable of revitalization by the human soul if rightly 
rejoined to the head. Alternatively, one might say that the human soul is 
immaterial in itself and, therefore, not intrinsically extended in space. Hence, 
though the imagination may have problems with it, there seems to be no 
intellectual difficulty in conceiving the single soul as simultaneously animating the 
two disconnected portions of the human body.^* 

Further, the logical flaw in the argument can be easily seen, Robert’s living 
and imdamaged brain is, by supposition, a living though badly damaged Robert. 
But there is no way in logic to convert that proposition to one asserting that if 
Robert’s brain is dead, Robert is dead. Even if one concedes that the human person 
is still present where nothing of his body remains save the living brain, one cannot 
make the living brain and the person identical. For, whatever parts of the body are 
still alive and properly conjoined with the brain are all parts of the human person, 
A hand is part of the person, even though the person will not be destroyed merely 
by the destruction of the hand.^^ 

Moreover, impossible as it clearly is at present, there seems to be no medical 
proof of the impossibility in principle of total regeneration of a person’s brain, 
smce each cell of the person’s body (germ cells apart) contains all the genetic 
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infonnalion that was needed to produce his brain in the first place. Much effort is 
being expended, with some success, in seeking to learn how to produce 
regeneration of axons. Regeneration of the cell bodies of neurons in the central 
nervous system is, at present, no more than a dream. Yet, the regeneration of the 
‘*brain" of planarians, of the spinal cord in salamanders, and the like, suggest at 
least that apodictic statements in this matter are not yet adequately grounded. 

Finally, simpler animal forms with more primitive “brains” suffer relatively 
little loss of function when their “brains” are destroyed. In increasingly complex 
animals, however, the brain becomes ever more important. But at what point does 
it become the whole animal — in the sense that its destruction is the death of the 
animal and not merely the cause of its dying? 

In conclusion, the indirect aiguments in favor of identifying total destruction of 
the entire brain with the death of the person are weighty. Yet none of them is able 
to make its point conclusively; not one is decisive. The issue is not settled and 
further work is needed before there is a basis for a secure consensus by the entire 
medical profession. Short of such a consensus, the establishing of such an identity 
at law is, scientifically speaking, premature. To force upon society a premature 
resolution of a situation of doubt when the lives of the innocent are the stakes is, at 
best, seriously inesponsible. 



III. 

If we know that someone’s brain has been destroyed, then we have a certitude as 
great as any in medicine that this individual will die shortly and is already 
incapable of any least, even momentary, improvement. If he has fieely chosen to 
donate his cadaver or his vital organs for a legitimate medical purpose, then on 
what groimds can society be free to ignore his wishes and refuse to transplant his 
heart until it has definitively stopped beating — and is no longer useful for 
transplanting? Dead or alive, can it make any difference to a permanently 
unconscious patient that his vital organs are being excised? But if he has known in 
advance that his donation will be effective and that through his death some good 
can be done for others, then this is a practical good for the patient himself and 
eminently humane. If destruction of the entire brain is not demonstrably felse as a 
criterion of personal death“ — even if it is not demonstrably tme — then is not this 
whole matter simply a scmple, whose only practical importance is to block the 
great amount of good that might be done, solely for the sake of a possibility that a 
person with a destroyed brain might still be, in this most minimal of senses, alive? 

All such arguments, however, are but variations on one theme, “If he's not 
dead, he’s as good as dead. Treat him accordingly,” The basic conflict over the 
issue of “brain death” occurs between those who espouse a purely pragmatic 
solution to what appears to them to be a relatively straightforward practical 
problem and those who argue that there are some things man cannot do and remain 
human, one of which is to risk needlessly the direct killing of the innocent. 
Though not the only people to argue in this latter sense, Jews, Christians, Moslems, 
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and most other religious people, seem in sufficient agreement on this point that it is 
important, in considering “what practical difference it makes,” to consider what 
they hold. Whatever else, to divide civil society needlessly on such a moral and 
religious issue would be a matter of practical consequence, especially at a time 
when governmental approval of abortion is deepening steadily a division and 
dissension more grave than any seen since the Civil War, 

We turn, then, to some of the religious aspects of “brain death.” 

Arguments supposedly drawn from religious authorities for the notion of death 
as irreversible cessation of function (or functioning) of the brain have been 
commented on elsewhere (Byrne, O'Reilly, and Quay, 1979, pp, 1989-1990). 
Since, with one exception, none of these arguments has gained greater weight since 
then,^^ repetition of that material is unnecessary here. We consider three principal 
topics: in Section A, we take up the basic moral argumentation concerning 
potentially lethal actions when the fact of human life is in doubt, then look at the 
question of the various kinds of certitude one might, in principle, make use of, and 
finally discuss cessation of treatment as a practical solution to current problems. In 
Section B, we consider the much neglected problem of dehumanization. In Section 
C, we sketch some doctrinal issues at stake for Catholics and a good many others. 

A. Human Life and Moral Certitude 

(1) The following principles appear to be common to all the religious traditions in 
question,^^ though not always couched in this language or justified in the same 
way. Since they seem to be accepted, as well, by the majority of those with whom 
this article disagrees, discussion will be brief 

First, no individual or society has a right directly to kill an iimocent human 
beii^.^ Violation of a man's right to life is a grave crime against God as well as 
man. The crime is even worse if perpetrated by one to whom the victim had 
entrusted himself on the basis of natural ties or of professional standing. Hence, 
killing by a physician, whose professional commitment is to assist in the 
preservation and flourishing of the bodily life of his patient, is particularly heinous. 
Hence, to transplant a vital organ from a living person, even a person in perpetual 
coma, to someone else whose life might thereby be prolonged would be just such a 
heinous crime. 

Second, one who is dying has not yet died but is still a living person. In feet, a 
dying person has a greater moral claim, all else being equal, on our love and on 
what service we can provide him than a person who is not dying, since the dying 
person is in greater need. Thus, to take a vital organ from a dying person is as 
morally reprehensible as taking one from a healthy person, perhaps more, because 
of the special bond set up by the former’s dependency. 

Third, as a direct consequence of these two principles, our religious traditions 
condemn any direct action to hasten the death of a dying person.^’ Though indirect 
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“hastening” may be licit (e.g., giving the only drug capable of relieving this 
patient's excessive pain, even though it will shorten his hfe), the shortening of an 
innocent person’s life may never be intended nor be the primary immediate 
consequence of one's action. 

But, fourth, one need not always initiate treatment nor indefinitely continue 
treatment already begun. In a wide range of circumstances, when a person is 
already dying, one may simply let him die.^^ Though God requires the avoidance 
of evil action. He does not obligate us to do or attempt every good one. Ceasing 
labors to defer the death of someone who is already dying would, ordinarily, be 
permissible provided that: (a) either the means one must use to defer death 
themselves inflict grave hardship upon the patient or, at least, one's efforts offer no 
hope of amehoration of the dying patient's condition, physical or spiritual; (b) one 
does not seek or intend the person’s death but still desires his recovery; (c) the 
patient (or those qualified to speak on his behalf if he is permanently incompetent) 
is willing to have such efforts cease; (d) one has no duty from some other source 
(e.g. parenthood) to keep working for the patient. These are not the only set of 
conditions which Christian moralists commonly see as sufficient to permit 
physicians to cease their labors, but are probably those most widely accepted. 

Fifth, when there is an objectively grounded doubt as to whether a patient is 
dead or not, the great principle, both medical and moral, governs: Primum, non 
nocere (First, do no hann). So long as the doubt remains, one may do nothing 
which will kill or needlessly injure the patient ifhe is, in fact, still alive. 

For example, suppose that someone has donated certain of his vital organs for 
another’s use as soon as he, the donor, is dead and also that it is not clear, 
medically speaking, whether he is as yet dead. Assume also that the recipient to be 
is sufficiently ill that, unless he receives these or similar organs in good condition 
and feirly soon, he will die. At stake on the one side is an innocent person’s life, to 
which he has the strictest and most basic of rights. At stake on the other side is the 
right of one or more of his survivors to have the opportunity to benefit from the 
situation produced by his death. If the doubt cannot be settled within the time in 
which excision of the organs needs to be made, the choice is either to perform a 
positive action which may. in fact, be the killing of the donor or to omit that action, 
albeit in such circumstances that someone else may have to be allowed to die. The 
physician either settles the doubt once for all by taking the organs, thus making 
sure the donor is dead, or else he acknowledges his own inabihty to resolve the 
doubt and refrains from any positive action that could be injurious, thereby missing 
the chance to do something which might (or might not) prevent another person 
from dying as the natural outcome of his own diseased condition. 

Hence, a possibly lethal action may not be taken unless and until the doubt can 
be removed, i.e., unless and imtil certitude exists that the donor is already dead. 
Here, as in any case where the doubt is not about the moral principles involved but 
about the fects which must deteiraine their applicability, the doubt must be 
removed before any action is taken which would inflict grave harm upon a person 
ifhe is still alive, even if this should mean unwillingly permitting some other grave 
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hanii to take place. In brief, it is religiously unacceptable to remove someone’s 
vital organs and then say, “Here ...he’s certainly dead now. You might as well use 
them; they can’t help him any more," 

On the other hand, the medical profession has a general, social obligation to 
search for better means to resolve such doubts, if not in the particular case, at least 
in others like it. Such doubt, as long as it exists, can work against the full exercise 
of some people’s rights, not only in the case of organ transplants but also in 
situations where great psychological pain and distress, as well as expense, could be 
saved the patient’s family, were he known to be dead, or where there is question of 
best serving the general good in the use of scarce facilities. 

(2) It is, then, in accord with such a framework of principle that the religious 
acceptability of the UDDA, the UBDA, the ABA’s Definition of Death, or similar 
legislative efforts is to be judged. The statutes in question have generally been 
presented merely as efforts to recognize at law what physicians have already agreed 
upon, i.e. to accept at law modem means of resolving doubts in cases which, at 
least according to traditional law, must be adjudged doubtful. Though this 
ostensible goal is indeed desirable (we shall point out later how it might in fact be 
achieved), the proffered remedies are not satisfactory. As shown in Part II. B, there 
is no doubt about the physiological and medical difference between a patient with a 
destroyed brain but no other injury (a fortiori, with a brain that has merely 
irreversibly ceased to function) and one who is dead. What medical doubts there 
are concerning the “brain dead” concern, rather, the lack of certitude possible in 
the diagnosis. 

Certitude, generally speaking, is a clear perception, usually based on some prior 
knowledge, that one’s judgment about some matter is necessarily true. There are 
many types of certitude, corresponding to the different types of knowledge which 
can ground the necessity of a judgment. Thus, one is mathematically certain if he 
sees that his judgment is necessarily true on the basis of the laws of mathematics. 
The medical certitude which a physician needs for a judgment of death is a variety 
of what may be called “scientific certitude.” This is based on his assessment of 
certain facts, noted through the art of observation he has acquired, and understood 
in terms of the sciences which he possesses (physiology, biochemistry, etc.). It is 
these facts, so understood, which constitute the grounds for a determination of 
death. Note that, whereas logical, mathematical, and metaphysical certitudes are, 
in principle, exceptionless, scientific certitudes are not, being no more secure than 
the particular sciences which lie at their base. 

The brain related criteria do not measure up well to the older ones as to 
scientific certitude. Even the most basic relation, that between the destruction of 
the brain and the death of the person has not yet been established. But if we 
suppose for the sake of argument, that this question is resolved in favor of a 
relationship of identity, there still remain the uncertainties made manifest by the 
mere existence of some thirty disparate but medically accepted sets of *'brain death” 
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criteria.^’ It is no help to appeal to the medical profession’s consensus as to the 
best set of criteria; there is, as yet, no such consensus. These different sets of 
criteria are professionally acceptable ones which competent physicians may use in a 
detenuination of “brain death." One may also note that the recent set resulting 
from the Collaborative Study is “recommended for a larger clinical trial;" 
(N.LN.C.D.S. Study, 1980, pp. 190-192; Appraisal Summary, 1977, p. 985) that it 
has in no way been apodictically established appears from its rejection by British 
physicians, whose criteria, in turn, are refused by many Americans. These ctiterial 
uncertainties are made worse by being directly concerned with a presumptively 
irreversible cessation of the various sorts of brain function rather than with actual 
destruction of the entire brain. 

It is not clear that there is yet a set of medically certain criteria for total 
destruction of the entire brain (N.I.N.C.D.S. Study, 1980, pp. 190-191; Allan, 
Burkholder, and Comiscioni, 1978, pp. 70-71; Loeb, 1974, p. 190; Black, 1978b, 
pp. 393, 395; Walker, Diamond, and Mosely, 1975, pp. 295-296, 320-321). 
Related questions exist as to whether extant criteria show completed or only 
incipient destruction (if any at all),^® whether they show destmction (or even loss of 
function) of the emire brain or of only a part of it (N.I.N.C.D.S STUDY, 1980, pp. 
184-187). When destruction of brain tissue is not brought about directly by an 
external agency, there remain sizable doubts about the precise causes and 
mechanisms of neuronal damage (simple anoxia? lack of necessary substances? 
presence of noxious ones? excessive intracranial pressure from glial swelling? etc.) 
(Plum and Posner, 1972, pp, 226-228). Nor is there certitude as to where the 
“point of no return" is in the process of neuron damage (Plum and Posner, 1972, p. 
226; Cantu et a/., 1969, p. 429). 

Further, nothing stands out more clearly in the arguments for the various sets of 
“brain death” criteria than their almost exclusively empirical character (Appraisal 
Summary, 1977, pp. 983-985; N.I.N.C.D.S. Study, 1980, p. 77-147; and the articles 
in Annals of the New York Academy of Sciences. 1978, pp. 62-214). Usually, the 
various criteria being scrutinized are tested empirically against the older criteria of 
death (r^ely with 100% success) or against post mortem evidence of brain 
destruction (Allan, Burkholder, and Comiscioni, 1978, pp, 89-90; Black, 1978b, 
pp. 393-395; Walker, 1977. pp. 124-129; Walker, Diamond, and Mosely, 1975). 
Understanding in terms of physiological principles is not neglected but is 
recognized to be as yet too incomplete to bear the chief weight (N.I.N.C.D.S. Study, 
1980, pp. 190-192). This is not a reproach; medicine remains an empirical art, 
however large its scientific components. Further, medicine labors imder essential 
restrictions affecting the amount and quality of the data on human beings it may 
licitly gather, restrictions especially noticeable if it be compared to animal 
neurophysiology. And the most experienced physicians seem to be the most keenly 
aware of the endless bodily individuality of each of their patients (Koran, 1975a, p, 
642; 1975b, p. 695, and especially pp. 696-697, 700-701). 

(3) The inability of clinical criteria to give certitude as to destruction of the 
brain is often acknowledged indirectly by using the language of exceptions: such 
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and such crileria give a valid indication of “brain death” except in cases of drug 
intoxication, hypolhennia, etc. (Medical Consultants, 1981, p, 2186; Walker, 1977, 
pp. 140-143; 1981, pp. 125-127; Appraisal Sununary, 1980; Plum and Posner, 
1980, pp. 315-316, 320-321; Woosley, 1977, p. 541; Braunstein et d/., 1978, p. 
143). That is, to avoid an abusive use of crileria, which would treat as dead those 
who suffer a cessation of brain fimction that at present may be or might become 
reversible, the prior exclusion of all exceptions is made a prerequisite for their use. 
Merely clinical criteria are admitted to be imcertain unless the physician 
determines, before applying them, that the patient has not overdosed with drugs, is 
not hypothennic or hyperthermic, is not too young, and the like. 

What seems little noticed is that this introduction of prerequisites means that 
directly observable facts and the perceivable state of the patient are admitted to be 
insufficient for certain judgment of “death” on the basis of total loss of function 
alone. But, in this case, any evaluation of scientific certitude must include not only 
the uncertainties inherent in the general criteria themselves but also those arising 
from the difficulty one will find in validating the absence of the exceptional 
situations. 

Now, even the more reliable sets of non-invasive tests for brain destruction are 
notoriously difficult to apply. The difficulty in excluding a significant presence of 
drugs in the time usually available is often insurmountable in practice (Walker and 
Molinari, 1977, pp. 107-108; Walker, 1975, p. 65; Walker, 1981, p. 58; Posner, 
1978, pp. 216-218). Neither the laboratory tests nor the interpretation of their data 
are acceptably free from enor (N.I.N.C.D.S. Study, 1980, pp. 185-190; Walker and 
Molinari, 1977, pp. 185, 190), at least in the context of a possible kilhng. For 
example, depressant drugs may often be found in the blood of those seemingly 
dead — but in small amounts, “within the therapeutic range” (Walker and Molinari, 
1977, p. 106; Walker, 1977, pp. 65, 141; 1981, p. 59). Does such a finding show 
only an irrelevant complication to a situation of total destruction, or does it suggest 
that the cessation of brain function is in part due to that drug and may even be 
reversible? 

Something similar is tme for other common prerequisites: the presence of an 
irreparable cerebral lesion or the absence of cardiovascular shock (Walker, 1 977, p, 
142). Hypotension from cardiovascular shock can often be reversed, at least to 
some degree but not always (Walker, 1977, p. 142). 187 patients met the new 

criteria for cerebral death used in the Collaborative Study; 185 of these died later ^ 
as judged by the older criteria. And what of the other two?®* To judge by the 
NY AS Conference, this situation is regarded as unsatisfectoiy by most physicians.®^ 
Hence, the thrust of medical research is to seek more clear cut and definite tests or 
subordinate criteria which will allow a detennination of brain destruction that is 
certain, regardless of a patient's history. 

Therefore, even were the brain related criteria perfectly secure in themselves 
and the tests in support of them equally so, the medical and laboratory complexities 
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needed for application are such that one might well wonder if the older criteria are 
not significantly more certain in their application (Koran, 1975a, 1975b; Walker, 
1981, p. 76; N.I.N.C.D.S. Study, 1980, p. 190). If so, they are obhgatory whenever 
there is a question of possible lethal activity. 

It may be objected that we are descending to details and particulars which are 
inevitably in flux, to the deteimination of death rather than to the criteria for it. 
But why not? Given that a major purpose of the push for new criteria is to be free 
legally and morally to excise people’s vital organs, these criteria must remain 
religiously unacceptable until it is possible to show not only that they are certain in 
themselves, but that they can be applied without substantially greater risk of error 
than the older ones. 

This is sometimes conceded but rejected as inconsequential: would not one 
expect, with the advances of medicine and the more complex situations which these 
advances have made possible, that more complex criteria would be needed? Could 
complexity alone be a valid ground for rejecting a criterion? 

No one, however, has held that death itself has become more complex. 
Excising a person’s heart today makes him as dead as ever it would have, though 
the procedures used in the excision are now vastly more complex than those used 
by the Aztecs. It is hfe that can be rendered more complex, not by the mere 
increase of external mechanical complexities, which do not alter the basic hving 
processes, but through the initiation of genuinely new biochemical reactions in the 
body with correspondingly new types of homeostatic response. If complex 
technology enables us to maintain an organism alive in a state closer to death than 
has ever been possible before, this shows only that, in cases where potentially lethal 
action is envisaged, the risk of killing these people is also greater than ever before. 

(4) There is, of course, a kind of indirect certitude based on the existence of a 
universal agreement among those who are competent to judge with scientific 
certitude, especially where those competent people are not, on other grounds, 
disposed to agree. This kind of certitude is all that most nonphysicians can have in 
these matters. But, in feet, there is no such universal acceptance of brain related 
criteria by physicians and alhed professionals necessary to ground even this sort of 
certitude concerning these criteria, 

There seems indeed to have been a strong movement among physicians and 
others during the last decade in fevor of these criteria. Yet if we may judge by 
other issues in recent years, a surge of opinion can be generated and sustained 
merely by a strong, vigorously concerted campaign of arguments, all marshaled in 
a single direction, at, least until those who disagree find time to think through a 
reply. There need be nothing sinister in such a concerted drive — that is the way 
most new ideas make their way. But to take the first upsurge of favor for the new as 
being “the wave of the future,” or the “idea whose time has come,” or as being 
proof of “imminent consensus,” or of “practical unanimity” is to show a greater 
naivete about contemporary formation and manipulation of opinion than is 
becoming in a professional person. 
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It is often implied that a consensus among neurophysiologists and neurologists 
is all that is needed, since they alone are in a position to have true scientific 
understanding of these matters. But while they are the best qualified to do the 
needed research in this area and to develop the theoretical explanations of their 
findings, such an argument would seem to show more than a httle contempt for the 
powers of others to understand either the results of those researches or their 
methods and theoretical bases. Also, it is hard to imagine the medical and related 
sciences so sharply compartmentalized that no one outside the neurological 
disciplines could have anything of worth to offer. Did not many of the exceptions 
now taken into account by neurologists and many of their proffered criteria begin 
with the observations and ideas of non-neurologists? And the great sensitivity to 
the most minute signs and imperceptible alterations of condition developed by 
many a nurse of long experience would be ignored only at the patient's expense. 
She or he could, obviously, be mistaken but may never be simply assumed to be so. 

It is perhaps true that only neurologists would have the technical skills to make 
the final diagnosis in the difficult cases which have given rise to the problem. If 
the criteria themselves were universally accepted, the care to see them properly 
applied might rightly be left to neurologists. But scientific certitude about these 
criteria rests upon perceptions of scientific necessity which are not the sole 
prerogative of the neurophysiologist. 

(5) Tendler has argued (Private Communication) that one might avoid the 
practical consequences of the dispute concerning the supposed equivalence between 
the destruction of the brain and death of the person in the following manner: wheel 
the person with the destroyed brain into the operating room or appropriate 
laboratory; when all else is ready, simply turn off this person’s ventilator, since it 
cannot, on any supposition, preserve even the appearance of life beyond a few days; 
then, after he has died (in the ordinary sense) — a matter of minutes only — lake his 
organs or do whatever is to be done. 

[In the years since the original version of this paper was published (1983), 
policies similar to Tendler 's proposal have been adopted in some places — an 
example is the “Pittsburgh Protocol, ” adopted by the University of Pittsburgh 
Medical Center in 1992. A patient who « ventilator dependent (but not necessarily 
brain dead) who gives consent can have his ventilator removed: after two minutes 
of cardiac arrest (whether the arrest be in the form of ventricular fibrillation, 
electromechanical dissociation, or asystole) the patient 's organs are removed (see 
Cole. 1995 and the other essays in Arnold et al,, 1995).] 

Reasonable as this might seem as a solution in view of the principles enunciated 
above (section 01, A, 1), it is unlikely to satisfy many physicians who want vital 
organs for transplant or research. He needs these organs alive, even though the 
whole body before their excision is declared dead, since, e.g., for heart, liver, and 
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lung transplants these organs would suffer serious deterioration if the donor is 
permitted to die (in the conunon language sense) before excision. 

[TAw is why the Pittsburgh Protocol allows organ explantation after only two 
minutes of cardiac arrest. Even then, drugs are administered to the patient in order 
to preserve the organs, which are deprived of oxygen during the period of cardiac 
arrest, a practice which has become controversial due to the claim that such drugs 
might hasten or cause death (see Robertson, 1999, p. II). Of course, two minutes 
of cardiac arrest does not come close to guaranteeing total destruction of the brain 
or even the loss of brain function. Because of these and other difficulties, 
physicians may still prefer the use of so called “beating-heart cadavers."] 

Implicit is the Cartesian notion that a person may be dead though his entire body, 
apart from his brain, is indisputably alive and functioning as a single organism 
and, in some highly restricted yet true sense, healthy (see notes 32 and 44), 

Ramsey (1980) has suggested, for somewhat different reasons, that it be made 
standard procedure to turn off ventilators as soon as total destmction of the entire 
brain has been diagnosed with certainty, but that there be no change in what counts 
for death medically. This suggestion, like Tendler’s, would pennit kidney 
transplants and some research activities but would severely limit or prevent others. 
However, in tenns of the moral principles sketched above, both approaches could, 
with some qualifications, be legitimate.^ 



B. The Process of Dehumanization 

When inquiring into the religious status of brain related criteria of death, we must 
also take into account the possibilities of dehumanization resulting from their use. 
These possibilities are fairly obvious when it is a matter of excising vital organs 
from those who appear to be alive, but are no less real in contexts where there is no 
thought of organ removal. Since this is not a moral treatise, the authors can only 
point out some of the elements that call for more detailed consideration in this 
context. 

(1) Jews, Christians, and Moslems are in profound agreement that power and 
strength, whether bodily, intellectual, moral, or social, exist in large measure for 
the aid, support, and defense of those who are weak and powerless. Governments 
exist to defend those who caimot defend themselves (O’Rourke, 1981). To settle 
doubts as to the status of one whose brain alone has been destroyed, simply by 
declaring him dead and treating him in such a way as to kill him if he is not, must, 
then, be morally suspect, for it hazards what life may remain in the weakest of all 
for the advantage of someone stronger than he. 

The dehumanization of our society which could be produced this way is not 
easily visible, perhaps, precisely because it is already well advanced. For example, 
the turning off of ventilators or other support systems, triage, and the like may be at 
times permissible, even morally required. But in this nation, which spends $16.5 
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billion a year on tobacco products, $28.2 billion in alcoholic drinks, $18 billion on 
TV sets, music recordings, and other pleasant but hardly necessary items, we hear 
those same actions being advocated solely in terms of economic advantage to 
society, as if we could not afford public support for such medical “luxuries. One 
does not have to look far to find complaints about having to support those incapable 
of “meaningful” interaction with others or who are “unable to contribute” to 
society, those once called ‘\iseless eaters” in a similar social system.^^ 

A subconscious awareness of the infiltration of this evil may be a major reason 
for the astonishing popularity of Mother Theresa of Calcutta among people who 
seemingly have no relationship at all with her basic work. The lesson she offered 
so visibly and unmistakably to the world is that it is an enormous good that the 
living and strong spend their powers in helping the dying to live, at least a few 
moments, loved by other human beings as God loves them, for themselves, as they 
actually are or can yet be, not for their powers or contributions. The hoped for 
strength or health of some cannot be grounds for neglecting others, though the 
inabihty of the dying to profit from what treatment is available may be a legitimate 
reason for ceasing that treatment, as suggested by Ramsey {cf. 10. A. 3). 

Another indication of dehumanization can be seen in the increasing tendency to 
regard an organ transplant no longer as an extraordinary gift of someone else's 
charity, a gift all the more precious and gratuitous for being subject to much needed 
precautions not to kill the donor, but as something to which the recipient has a 
right because those organs might prevent his suffering and death. The point here is 
not primarily the endangering of the donor’s life but the failure of the relatively 
strong to perceive the greatness of the privilege that is his in being recipient of such 
a gift from the most weak. Once people have come to claim as their right what is 
of its nature the purest gift, the stage is set for taking what does not belong to them 
even when it involves the risk of killing those to whom it does. 

(2) The new principle which allows or even calls for free utihzation of human 
remains by the hving has yet to receive any moral or religious analysis capable of 
justifying it. It may be doubted that any is possible. The corpse still belongs to 
God, or is so related to Him that reverence for it, not desire to subject it to our uses, 
is the only proper attitude for the living. To the extent that a person can and does 
act in God’s name, he can rightfully make disposition of his remains for another’s 
benefit. But it is not clear that others can do this on his behalf Certainly, this 
cannot be done when neither his free consent nor that of his next of kin has been 
given. Yet our laws tend increasingly to permit the taking of organs without such 
consent, making little or no provision for a refusal, yet letting public authorities 
make use of the corpse where such a refusal is not immediately at hand (see the text 
accompanying note 14). 

(3) Medicine, perhaps more than the other professions, runs the risk of 
dehumanization since medical professionals must learn to check their fcehngs in 
the presence of pain and grief if they are to provide the quality of care needed by 
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their patients. All the more, therefore, they must guide themselves by settled 
convictions concerning the true good of their patients. For them to learn to resolve 
doubts as to the presence of human life by destroying it, if present, conflicts in a 
special way with their humanity. But beyond this feirly obvious difficulty, there 
seems something inhuman in a surgical team’s operating destructively on a still- 
living “cadaver,” even if they are convinced the person is dead. Their whole 
training has readied them to perform surgery only for the benefit of the patient on 
the table. Neither they nor society profits from having them become ambivalent — 
sometimes healers, albeit with the knife; sometimes killers, albeit only of the still 
living bodies of those they call “dead.” 

(4) The onus cannot rest solely on physicians. Even the most hardhearted of 
them would not do these things if the rest of us did not desire to have them done. It 
is generally not the physician who is the willing, often eager recipient of 
transplants so ambiguously obtained. Perhaps his chief disservice to us is in 
agreeing to our, often unexpressed, desires. 

Few things cut more directly into the roots of our humanity than the fear of 
death, a fear both masked and manifested by our longing for a secular immortality, 
for an indefinite continuation of life as we have known it. When allowed to grow 
strong, this craving for further life can be extremely cruel (Jonas, 1974, pp, 139- 
140; Alexander, 1949, p. 44; Carse, 1978, pp, 323-324). Surely, one's humanity is 
drained away by refusal to face painfully ambiguous situations as what they are for 
fear of what might be the consequences for ourselves. Is there not a danger, then, 
in this willingness, even this passion, to support some lives by a means that may be 
extinguishing others, before medical progress has fully clarified the situation? Why 
should the legal profession be so quick to act in spite of the medical obscurity? 

(5) A major motivation for introducing “brain death” legislation, which has 
been mentioned so far only in passing, is to provide both next of kin and physicians 
with a less painful way to reach the decision to cease treatment. Many people seem 
unable to bring themselves to consent to the stopping of treatment for their patients 
or their loved ones, no matter how hopelessly injured or ill, if still alive. To avoid, 
then, the prolonging of needless grief (and the quite useless expense with which it 
burdens families, hospitals, and society), it is argued that we should define those 
“people” as dead whose brains have ineversibly ceased to function so that needless 
treatment might necessarily cease. 

Yet, however harsh it may sound to say so, such an approach seems both 
inhuman and dehumanizing. Avoidance of reality is a poor way to salve anyone’s 
conscience. Shirking an agonizing responsibility does little to mitigate grief over 
the long haul. The grief of deciding to cease treatment, with its haunting doubts 
afterward about whether one has done the right thing or not, is small in comparison 
with the remorse of conscience of one who has knowingly consented to what he 
thinks deep down to have been a he. 

And where would such redefinition stop? Hard cases concerning cessation of 
treatment exist far beyond the confines of “brain death,” Shall we alter the law so 
that every non-competent patient concerning whom there is a painful question 
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about the usefulness of further treatment is to be declared dead? If so, we are far 
beyond “brain death," even beyond “neomorls.” As novelist Flannery O'Connor 
said, pity without principle leads only to concentration camps... or beyond. 

Yet, useful legislative action is possible in this area. As indicated in Section II. 
B above, it is clearly admissible to introduce into law, in addition to the category of 
the “dead,” a further category of “those beyond treatment.” People who belong in 
the latter category but not yet in the former would not be subjects for vital organ 
removal but would be allowed to die without further treatment. 

(6) A tendency is manifested throughout the entire history of “brain death” 
legislation to replace physicians’ best medical judgment with a hst of criteria, 
contextless legal norms, which can only injure a human approach to medicine (cf. 

I. B., text to notes 26-29). Worse yet, the expense and the abuses eventually 
involved in transplantation, as these procedures become more common and further 
vital organs can be transplanted,*’ will soon bring in or occasion an imposition of 
federal guidelines and bureaucratic regulation fdi removed from either sound 
medicine or the will of ordinary people. The activity of the President’s 

Commission, with its piecemeal investigation of “brain death,” is a case in point. 

To avoid the dehumanization inherent in this contcxtless, checklist approach 
with its openness to bureaucratic interference, we propose that any statute on this 
subject be phrased negatively: “No one shall be declared dead unless such and such 
signs have been manifested.” Such a statute has the further advantage of being 
easily amended, made tighter or looser, as the status of the medical aspects 
changes. 

One point in the discussion of “brain death” that has not often been squarely 
faced is that such legislation runs counter to, even tramples upon, the religious 
convictions of many — and these not among the “cultists” or devotees of short lived, 
new rehgions. The testimony of Rabbi Bleich (1980; see also 1977, p. 139) is clear 
on this point; there is no good reason, however, to restrict what he says there to 
Jews. It is just as true of the moral conviction of Catholics and numerous others. 

The President’s Commission asserts that those who think that patients with 
permanently non fimetioning brains may still be alive “would not be forced by the 
[proposed] statute to abandon those behefs nor to change their religious conduct” 
(President’s Commission, 1981, p. 43). This is, of course, a rather gross 

secularism. For, as they go on to acknowledge, “the recommended statute may 
cause changes in medical and legal behavior,” as if medical and legal behavior 
were simply detachable from, or inelevant to, one’s religious conduct or beliefs. 
“Urg[ing] those acting under the statute to apply it with sensitivity” and 
“responding to individual circumstances after [a] determination [of death] has been 
made’' [emphasis added] is of small help. Once a person is dead according to the 
law, he must legally be treated as such regardless of religious convictions, a point 
the Commissioners return to (pp. 80-81, 115-116) when they reject the advisability 
of a “conscience clause” that would permit the determination to be made according 
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to the criteria accepted by the individual, his femily, or his church. They point out 
(p. 69) “the family’s permission [for the determining of death] is not sought.” 

But the crucial question is nowhere addressed; how is it not inhuman to coerce 
people against their basic religious convictions, however nicely and politely this is 
done, when those convictions formed part of the original basis of this society and 
its system of law and are still the primary ones operative among ordinary people in 
this society? How is it not, a fortioriy inhuman, when an easy and acceptable 
means is at hand to avoid such coercion, i.e., letting people be declared dead in 
accord with the older modes or determination, and only these, at least in cases in 
which potentially lethal action is envisaged? What overwhelming social need is at 
hand that requires society to make the choice the Commission itself admits (pp. 35- 
36) is not forced upon it by any scientific evidence? This shghting of the religious 
dimension of human hfe and the implicit contempt for those who live by religious 
faith already signals a profound dehumanization if this shghting is truly a matter of 
principle and not mere oversight. 



C, Matters of Religious Doctrine and Brain Death Criteria 

Finally, there are religious aspects to the question of death which do not directly 
touch upon morality but involve crucial matters of doctrine, though indirectly these 
have their impheations for the moral order also. 

(1) The notion of a human being as nothing but a very complex, electrochemical 
machine can often be detected in the language and argumentation of those who 
hold that destruction of the brain is equivalent to the death of the person (see the 
references on p. 31, and note 46), Indeed, what is typical of mechanism as a 
philosophy is that parts always add up to wholes; a whole is no more than an 
aggregation of suitably interacting parts. Whatever the merits of this viewpoint, it 
is radically incompatible with the rehgions here considered. Whatever may be said 
of the remanent personhood of the sustained but isolated human brain, the human 
person cannot be considered solely as a corpse activated by a suitably “plugged in” 
brain (cf. II. C. 4). 

According to the Judeo-Christian tradition, a human person is the entire, living, 
human being; body, spirit and/or soul all together in one single, though composite, 
entity. After death, before the resurrection of the body, the disembodied spirit is 
conscious and active, enjoying reward or suffering punishment; it is not, for all of 
that, a complete human person still but looks forward to the resurrection for the 
fullness of reward or punishment when the person is to be reconstituted 
integrally.^ 

The fifteenth Ecumenical Council, that of Vienne, in the year 1312 defined that 
it is heretical to hold that the rational or intellectual soul is not a fonn — truly, of 
itself or intrinsically (per se), and essentially — of the human body (see note 68). A 
“fonn of the human body” is that concrete principle of our being that, in its union 
with our equally concrete materiality, constitutes the human body.^ The Council 
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identified this fonn with that spiritual principle that cannot by nature die and 
through which we are constituted intelligent, free beings.^ 

The feet that all doctrines that even bring this identification into doubt are 
labeled heretical indicates that the Church saw it to be a matter of great importance 
for Christian faith. What was at issue was the substantial unity of the human 
person during life and an understanding of human death as the separation of the 
intellectual soul from the corpse. It is worthwhile to look at a few of the 
consequences of these teachings for the determination of death, in order to see that 
any position taken concerning brain death has close lies to important doctrinal 
issues. 

Evidendy, the intellectual soul carmot be held to reside in the brain alone or to 
animate the brain alone, since it is “form” of the entire body, the brain included. 
But the question remains open as to just when, criteriologically, the human 
composite becomes so disarranged and disordered that it can no longer survive as a 
human being and dissolves into a separated soul and a cadaver (whatever the 
precise nature of this latter may be). 

Someone who accepts both brain death and the conciliar teachings (cf. the 
positions indicated in the latter half of note 68) seems, all unwittingly, to reduce the 
human substance to its (intellectual) functions. For, the identification established 
by the Councils would, in such a context, imply not only that absence of a human 
body makes all human functioning impossible but that absence of a very few human 
functions makes impossible the existence of a human body. But if “human 
functions” and “human body” are thus convertible, it is a mere matter of words as 
to which is to be used. Only one reality is being considered, that to which the term 
“function” is ordinarily applied. This Humean view, while obviously not in the 
purview of these two Councils, seems hard to reconcile with their understanding of 
the integral and substantive unity of the human person. 

Further to argue within the framework of Vienne and V Lateran that the “brain 
dead patient” is a living but non-human organism, one must offer some way to 
determine empirically whether this body that shows no overt signs of intellectual 
activity is human or not. For, as pointed out in note 28 and II. C .2, neither 
intellection nor volition has any at least empirically observable concomitant that 
must of necessity be present, A fortiori is this true if one is speaking of a 
continuing potentiality for thought or volition. But, as was seen in II. B, a “brain 
dead patient” on life support is, empirically speaking a mortally injured but still 
living human body. It is, therefore, still a living person, capable by its substantial 
nature of thought and choice, even if not by present action. 

(2) Not only is lack of consciousness in those whose brains have been destroyed 
undemonstrable in principle, but the mystics speak of the “ligature” of the powers 
of the soul in ecstasy and some higher forms of mystical union. When the ligature 
is intense, the senses cease to function, the body becomes immobile, breathing and 
even heartbeat become undiscemable, and body temperature drops, so that the 
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person may be thought dead. The natural operations of even mind and will are 
suspended by God’s action, so that these remain operative only in the strictly 
supernatural modes of faith, hope and charity at “the fine point of the soul” 
(Poulain, 1910, pp. 166-167, 194-195). Might not such purifying prayer be 
possible and even frequent among devout believers as they approach death and 
judgment, even when “brain dead?” 

Not only Cathohcs speak thus. Lutherans, for example, recently denoimced any 
effort “forcibly to interrupt the movement of man’s spirit as it may be 
communicating through God’s Spirit with His Creator and Redeemer by way of 
responding in trust and inner yearning” (Social Concerns Committee, 1979, p. 29) 
during the mysterious time just prior to death. They explain elsewhere: 

la some msiances ir is uojrassible ro determine by ordin^ means whether the patient has 
the capability of reacting to what goes on around him..,. IcteotionalJy to bring about the 
death of an individual so engaged (through the Spirit in “sighs too deep for words’^ in 
communion with the heavenly Father would constitute a blasphemous intrusion into a 
sacred relationship prevailing quite beyond the farthest reaches of human knowledge and 
personal awareness (pp. 21 >22), 

(3) The common teaching of the Catholic Church concerning the sacraments 
offers examples of the practical difference that can exist between permanent 
unconsciousness and death. For example, consider the situation of an unbaplized 
person who has sinned often and mortally during his hfe. Suppose he had intended 
eventually to be baptized but always deferred action. He has now suffered massive 
brain damage which renders him totally and irreversibly unconscious. If he is in 
feet dead, then apart from some wholly extraordinary intervention of God, he is 
already suffering eternal punishment. If, on the other hand, he is still alive, no 
matter how hopelessly damaged, he is still capable of receiving baptism. If he is 
then baptized, when he comes to die he will enter heaven at once through this 
purely gratuitous gift of God. Such a difference between heaven and hell is 
presumably the most practical of all questions for the person involved.’' Similar 
arguments can be constructed with regards to the sacrament of the sick, through 
which God remits grave sin in the unconscious according to common practice and 
teaching. 

There seems nothing directly analogous to such Cathohe doctrine elsewhere. 
Yet, the Lutheran text just quoted shows that the idea that what happens between 
the last signs of “brain life” and a person’s death may prove of enormous practical 
value to him is not alien to other religious traditions as well, 

IV. 

“Brain death” legislation has been urged upon us as the solution to a number of 
difficult medical and legal problems. But those who favor such legislation have to 
show two things if they are to make their point: that this legislation responds 
effectively to the problems for whose sake it was introduced; and that it will not 
beget other problems of at least comparable gravity. It would seem, however, that 
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this legislation does not solve the problems it was intended to meet (Section A); 
and that, in fact, it generates even more difficult problems (Section C). In Section 
B, consideration will be given to what legislation in this domain might be 
appropriate. 

A. Brain Death Legislation Does Not Solve the Problems It Was Intended to Meet 

(1) The point most frequently, even insistently, urged is that, due to medical 
progress, it is impossible in many cases of brain damage to apply the older heart- 
lung criteria; one can no longer tell using these alone whether one is treating a 
corpse or a living person.’^ Since it is essential in a great many areas of law to 
know what “death” means concretely, the neurologists’ new, brain related criteria 
of death must be made legally acceptable in a controlled and uniform manner 
throughout the country. To do this, the argument continues, “brain death” statutes 
are necessary, for otherwise society is restricted to the common law criteria of 
death, which are both outdated (recognizing as dead only those who have suffered 
irreversible cessation of cardiac and respiratory function) and far from uniform. In 
brief, the law must be made flexible enough to take proper account of medical 
advances in determining death and, in particular, to make “brain death” 
indisputably legal as a basis for the determination of death. 

But the supposition that artificially produced ventilation (coupled with other life 
support mechanisms) precludes observation of the presence or absence of 
cardiopulmonary vital signs is inconect. Even a nonphysician can usually note the 
pertinent difference (see section 0. B). 

In consequence, despite repeated protestations of the President’s Commission to 
the contrary (President’s Commission, 1981, pp. 5-7, 31, 33, 41), any statute or 
judicial decision that has chosen to call “death” the condition of those whose 
respiration and other vital signs are continuing, though only with the aid of hfe 
support systems, has altered the very meaning of the word “death.” On purely 
philosophical, if not ideological grounds, this meaning is extended to include that 
status of a person which, on medical and biological grounds, can at most be 
qualified as “dying,” — hence, still hving. May we be pardoned if we do not regard 
this playing with words as a solution to any problems. 

The President’s Commission does begin well its treatment of the view of death 
that is also ours: “death is that moment at which the body’s physiological system 
ceases to constitute an integrated whole” (President’s Commission, 1981, p, 33). 
However, it goes on to assert: “This view holds that continued breathing and 
circulation are not in themselves tantamount to life,” (p. 33) which, if not a truism, 
serves only to confound ventilation with respiration, even as, in conjunction with 
the Commission’s preceding sentence, heartbeat is confounded with circulation. 
On the basis of this confusion, it is relatively easy to slide from the notion of 
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integrated functioning of all the various organ systems to their "neurologic 
integration” (p. 33; emphasis added). 

The Commissioners seek to avoid the charge that they are changing the very 
concept of death by arguing that both the brain’s irreversible loss of function and 
irreversible cardiopulmonary loss of function are merely diverse criteria for the 
same condition: death. They claim merely to apply “new diagnostic measures” (pp. 
37, 41). Not only is this not factually the case, but it would, if true, render futile 
and void of purpose the Commission’s recommended statute. For what other 
purpose does this statute have than to permit some to be declared dead by “brain 
death” criteria who would not be by the traditional approach, whether for 
theoretical or merely practical reasons? 

Hence, this principal argument of the President's Commission is simply a 
begging of the question. The common law approach is outdated or inadequate with 
respect to brain related approaches if and only if a person really is dead, in the 
ordinary language sense, simply and solely because all of his brain functions have 
irreversibly ceased: the very point at issue. 

On the other hand, it can be admitted that the earlier, common law approach to 
death is inadequate or obsolete nowadays but for a very different reason: in the 
context of vital organ ‘liarvesting,” it is too much like the “brain death” approach. 
It permits those who might still live for a few minutes more to be killed for their 
organs, even though the chance of such killing is vastly less than in the case of 
those with nonfunctioning or even destroyed brains since one is less likely to want 
vital organs from someone who has already suffered apparently irreversible 
cessation of all circulatory and respiratory functions, 

(2) A second difficulty has a somewhat better grounding in reality: doctors and 
hospitals are confronted with potential liability problems, e.g., concerning the use 
of hfe support systems. If so, then legislation should be designed which addresses 
itself to those specific situations. If, for example, what is in question is the legality 
of discontinuing resuscitative or artificial support procedures, it is not evident how 
any definition of death can avoid legal problems here, but only displace or shift 
them. The decision to use, not to use, or to cease to use either of these classes of 
procedure is not equivalent in fact, and should not be seen as equivalent in law, to 
stating criteria by which to decide whether someone has died or to applying these 
criteria so as to declare someone dead. 

Further, a declaration of death is not — or at least should not be — required 
generally at law before ceasing treatment (“turning off a respirator”) Though 
killing the innocent is always a grave wrong, ceasing one’s efforts to avert a threat 
to his hfe arising from some source other than one’s own action may be anything 
from a grave wrong to an act of great virtue, depending on one's personal and 
professional obligations to this individual, on the possible alternatives, and on a 
host of other circumstances.^^ 

It is true that there is considerable difficulty connected with the formulating of a 
statute which would properly exempt hospitals or physicians from liabihty in 
certain carefully delimited cases. But it would scarcely be more difficult than 
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formulating a suitable determination of death statute. The moral and religious 
exigencies involved in the former are, if anything, less stringent; there seems less 
room for strictly medical disagreement; there is a broader range of legal precedent 
and a smaller chance of extensive damage to fundamental state interests and to 
basic legal structures. Narrower in scope and more explicit in intent, it would be 
far more likely to attain its purpose,’^ 

As Veith ei al. (1977b, p. 1746) pointed out, and as was later confirmed by the 
President’s Commission (1981, pp, 135-146), there appears to be negligible present 
risk of courts declaring against physicians or hospitals if they are acting in any 
reasonable manner. The real concern appears to be the cost in lime and money 
exacted by the necessity of defending oneself should some court action arise. But if 
this is the problem, let it be addressed squarely, by requiring the lawyer, or perhaps 
the client, who brings a suit which the court decides is irresponsible, malicious, or 
harassing to bear the full costs of both sides of the litigation,’* 

As will be shown in Section C, ‘*brain death” statutes are not only inept for 
solving the problems arising from hability and unjust litigation but actually 
augment the chances for court action, 

(3) Another genuine problem arises from the obvious need to make optimal use 
of scarce and costly facilities: the maintenance of those with destroyed brains, 
whose situations cannot improve, can block the use of these facilities for those who 
could profit from them or, at least, burdens society with needless costs. 

As just seen in (2), it is not a change in the mode of defining death that is 
needed if prolonged treatment of dying patients is to be avoided. As pointed out in 
111. A, refusal to initiate or continue “extraordinary” treatment of the mortally 
wounded, especially those whose brains have been destroyed, is under most 
circumstances morally acceptable to all major religious groups except, possibly, to 
Orthodox Judaism.’’ 

Even apart from this, the perpetually sustained cadaver is a myth. Except in 
small children, total collapse of the organism ordinarily occurs, in spite of one's 
best efforts, within forty-eight hours, at longest within one week (see note 42). [As 
has been noted, this is not accurate, even in the case of adults, e.g.. the cases of 
long term survival in brain dead pregnant women]. 

Not only does *'brain death” legislation do nothing helpful for making good use 
of our monies and facilities, it aggravates the problem. Most of those who oppose 
‘'brain death” legislation would not tolerate continuing “treatment” of those truly 
dead. But, as seen above (0. B), the President's Commission and those medical 
teams and hospitals that use “brain death” criteria to declare patients dead have 
proved willing to continue the treatment of “corpses” in intensive care units as long 
as their organs can be useful, 

(4) It is also argued that it is ethically wrong to continue “medical treatment” of 
a corpse, which ought instead to be removed and decently buried; the law should 
reflect this ethical consideration. 
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Who could disagree? But talk about the ethical importance of not dishonoring 
the dead by continuing to pump blood and air through their cadavers is quite beside 
the point. The only ethical issue is, "Is this a coipse?" Both sides of the debate 
over “brain death” are agreed that no further medical treatment is required if the 
answer is clearly affirmative. The question seems difficult only because two 
different meanings are being given to the word “death,” as seen in (1) above. Once 
this needless ambiguity is removed, the putative difficulty also disappears. 

This is not to say that abuses never occur, e.g., because of family-induced 
pressures, but only that such abuses have no greater standing in the older approach 
than in the brain-related ones. Once again, “brain death” statutes have nothing 
positive to offer. 

(5) Finally, it is argued that without “brain death” legislation, there is a 
perpetual risk that the extraction of vital organs, whether for transplants or 
research, may be seriously impeded because of the lack of clarity on all sides as to 
when the organs may be taken. Physicians may back away for fear of prosecution. 
Families may refuse to let organs be taken from loved ones who still appear to be 
alive unless the law holds them for dead. And already an outcry is being raised 
against the hardheartedness of those who would insist upon waiting for certitude as 
to the death of the donor before taking his organs for transplantation. 

In reply, it must be pointed out that, if one goal of a statute is a sufficiency of 
properly obtained organs, the psychological effect of the legislation must also be 
considered, A legal provision guaranteeing that no organ will ever be taken while 
there is any least chance that the donor might yet be alive by any reasonable 
criterion — if coupled with an appropriate advertising of the needs — is far more 
likely to produce an abimdance of organs, voluntarily offered, than a bill which has 
already begun to cast suspicion on the entire process and upon the whole medical 
profession (Task Force, 1972, p. 52). The least effective way to persuade people to 
donate their bodies or their organs is to pass a law which puts them in legitimate 
fear of being killed by their physician or hospital for those organs. 

Not only is “brain death” legislation counterproductive with respect to this 
problem, but the need for transplants is probably transient. The far from negligible 
failure rate of vital organ transplants and the high cost in terms of further illness 
even in cases of successful transplantation’^ would indicate that transplantation is 
not the solution of choice to the problems presently motivating its use. Better 
means are still to be sought — whatever abundance of transplantable organs might 
be available. And, to judge from progress already made, there seems every reason 
to think that the lack of passable artificial hearts and other vital organs is but 
temporary. Nor should one foiget that medical technology has improved, 
generally, in direct proportion to the pressure for its improvement. In all 
likehhood, the knowledge sought by research based on excised but still living vital 
organs can be acquired by less dubious means, even if more slowly or less directly. 
It does not seem then, to be in the interest of the state to make, for the sake of these 
very limited and highly specific needs, such basic changes in its legal structures as 
are implied by the establishing at law of a new and different definition of death. 
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B. Proposed Legislation on the Determination of Death 

From the viewpoint being developed in this article, there is, however, one problem 
which does call for legislation concerned with the relation between the death of the 
person and the condition of his brain: the courts also have begun to change the 
meaiung of the word “death" in much the same manner as have the legislatures 
that adopted *'brain death" statutes. This new case law is unacceptable for all the 
reasons urged here against the similar legislation. Thus, we do concede that some 
legislation is needed in this domain, precisely to prevent the courts from continuing 
to impose “brain death" upon the states by judicial fiat. 

The following statute is recommended: 

No one shall be declaied dead unless respirarc«y and circulatory systems and (be entire 
brain have been destroyed. Sucb destruction shall be determined in accord with universally 
accepted medical standards. 

(i) “Destroyed" and “destruction” are used here as explained in detail in note 
34. It is important to note that “destruction” represents the only religiously and 
morally acceptable interpretation of the highly equivocal phrase “irreversible 
cessation of function" (Byrne, 1979, pp, 1988-1990; compare text accompanying 
note 36). For, “destruction” indicates the loss of structural potentiality for 
functioning, the cessation of the organic capacity to function, in accord with the 
comments in note 34. 

The President’s Commission seems not to have noticed the enormous difference 
in reality pointed to by the small difference in words between “loss of function," its 
usual phraseology, and “loss of the ability to function” (President’s Commission, 
1981, p. 75). The ease with which so basic a change of meaning can be overlooked 
because of the similarity of wording serves admirably, of course, to make their 
arguments plausible. 

Somewhat disingenuously they remark apropos the brain: 

[T]beorencally, even destruction ofm organ does not prevent its functions from being 
restored. Any decision to recognize “the end" is inevitably restricted by the limiis of 
available medical knowledge and techniques. Since "irteversibiLr/’ adjusts to tbe times, 
tbe proposed statute can incorporate new clinical capabilities. Many patienis declared dead 
fifty years ago because of heart foilure would have not experienced an "irreversible 
cessation of circulatory and respiraioty functions” in the hands of a modem hospital (p, 

76). 

There are several things to note about this paragraph. If the Commission is 
serious about their first statement, they are admitting our case: brain destruction 
itself is not equivalent to death since, not even theoretically, can life be restored to a 
corpse. Further, those patients fifty years ago would not have been dead when so 
declared, as the reversal of heart failure in the identically situated patient nowadays 
shows, even though fifty years ago no one on earth could have reversed or even 
conjectured how to reverse that cessation of fiinction. Thus, to have taken the vital 
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organs of those people fifty years ago (or of their likes now) would have been to kill 
them — then, at least, through ignorance of the facts. 

Our insistence on “destruction" is not primarily a concern with the impossibility 
of a restoration to function, as the President’s Commission (1981, p. 82) misreads 
an earlier discussion. Not only does death imply no further functioning in the 
future but no radical capacity to function at the present moment. In other words, 
the situation hitherto known as “death," once it has occuned, is totally incapable of 
being in any way affected by medical progress. The Commission’s comments about 
impossibility of regeneration of brain cells (p. 76) is not only medically muddled 
(again confusing loss of function, here cessation of metabolism, with loss of being, 
here the destruction which that regeneration conceivably might remedy) but clearly 
indicates, as do their remarks on p. 3 and pp. 82-83, unconcern for what is at the 
moment the patient’s situation. Once again, prognosis, whether of recovery or of 
total destruction, is utterly irrelevant to any determination of death; nor is the 
impossibility of even minimal recovery the same thing as death. For example, one 
may not shoot through the heart someone who is just beginning to show the first 
symptoms of amanita poisoning, though, in the present state of pharmacology, if he 
has ingested a lethal quantity, he is as surely doomed as if his brain had been 
destroyed. 

(2) The recommended statute speaks of “systems" since its authors are no more 
interested than is the Commission in individual cells, tissues, or isolated organs. 
Death implies the breakdown of the imity of the organism, which unity is served by 
the intercooperation of at least three organ systems.^ Thus, the fact of a destroyed 
heart need not imply concomitant destruction of the circulatory system if, for 
example, an artificial heart can, for a while, take its place. Since “respiratory" here 
refers not merely or principally to ventilatory motion but to the effective 
interchanges of blood gases with those of the enviromnent (see note 39), cessation 
of breathing is not sufficient evidence for declaring death, no matter how 
protracted; evidence that the biological basis for respiration (at the least, the 
pulmonary system) has disintegrated is needed. The third system is not named by 
or for its function, since there is too little knowledge of the variety and localization 
of the fimctions of the brain as system. But death cannot be declared until each 
part of the entire group or cluster of brain parts (cerebrum, cerebellum, pons, etc.) 
that together constitute the entire brain has become incapable, through its loss of 
structural integration, of any further unitary activity. 

(3) Obviously, proof of destruction will rarely be ocular. Whatever indices of 
such destruction are universally accepted among physicians at the given time are 
sufficient, Universal acceptance is required because the statute must be applicable 
when such potentially lethal action as vital organ removal is contemplated. 
“Universal" acceptance does not mean that every single possessor of a medical 
degree should concur, but that there be no strong, reasoned opposition by 
professional physicians, especially neurologists, such as can now be found or as was 
offered, for example, by Claude Beck when pressing his point about “hearts loo 
good to die.’’ For, if the medical profession is deeply divided, even though not 
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evenly, as to the validity of particular ways to ascertain destruction of the vital 
systems, then, even apart from the moral question of adequate certitude, the door 
seems wide open for litigation based on the conflicting medical standards. 

The destruction itself is determined “in accord with" universally accepted 
medical standards, a phrase which leaves physicians as a group free from having to 
follow any particular formulation of procedure, as long as they do not act in 
violation of standards so widely accepted. 

The determination of death can follow upon the determination of destruction of 
the systems mentioned, but is not itself directly envisaged by the proposed statute. 
For reasons already given (see III.B.5), death is only negatively defined, i.e., as a 
state or condition that can only be present along with or following upon such 
destruction; and even this definition is only implicit. 

C. Other Problems With Brain Death Statutes 

Though a number of problems that *'brain death" statutes are hkely to generate 
have been mentioned in passing, several remain to be considered, graver and more 
profound. 

As discussed in A. I above, “brain death” statutes, with the possible exception 
of that proposed by Capron and Kass, all radically alter the concept of death. A 
frirly obvious consequence of this change in the meaning of the word is that more 
than one concept of death is thereby established at law, a consequence that is most 
evident in the case of those statutes that, like the UDDA, offer alternative criteria 
for death 

Such a statute establishes at least three different kinds of “death.” A person is 
“dead” in the case of irreversible cessation of all functions of the entire brain, even 
if his circulation and respiration and other vital functions continue. He is also, 
though differently, “dead” in the case of irreversible cessation of circulatory and 
respiratory functions even if his brain can continue somehow to function for a time, 
something the Commission regards as theoretically possible. And finally, he is 
dead if he suffers the collapse and disintegration of all these systems.*^ If these 
three situations were medically, physiologically, or biologically identical, there 
would be no need to mention more than the last one,®^ which could stand for either 
of the others. So, though the Commission argues that there should not be “different 
‘kinds' of death” or some people [who] are “’more dead’ than others" (President’s 
Commission, 1981, p. 60), this is exactly what the Commission's recommendation 
would estabhsh. 

The principle stricture of Capron and Kass against Kansas' “brain death” 
statute was that “it appears to be based on, or at least gives voice to, the 
misconception that there are two separate phenomena of death" (Capron and Cass, 
1972, p, 109). The President’s Commission (1981, p. 63), interestingly enough, 
summarizes and accepts the Capron and Kass argument as follows; 
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The dual natuie of the Kansas aiaruie is irs mosi troublesome feature, Tbe alternative 
standards are set fctth. ..without a description ofhow they were to be related to the single 
phenomenon, death.,.. Tbe two-pronged statute seems to create one definition of death for 
most people and another, apparently more lenient standard for ^'harvesting'’ organs from 
potential donors. 

Yet, except for a few scattered assertions that death is a single phenomenon, the 
Commission nowhere shows why the “dual nature" of their proposed statute is less 
troublesome or how their “alternative standards” (pp, 7, 73, 112) are any better 
than those of Kansas, except for simplicity of wording, 

Another aspect of this difficulty is that, if either general criterion in the UDDA 
is sufficient of itself for a determination of death, then neither, by itself, is 
necessary (see Bemat, Culver, and Gert, 1982, p. 44). Hence, while the patient 
may be declared dead on the basis of irreversible nonfunction of the brain in spite 
of continued circulation and respiration (a much desired result of this statute), the 
patient may also be declared dead on the basis of circulatory and respiratory arrest 
even though some functioning of the brain continues. The general unconcern about 
residual cortical functioning shown by the use of the Minnesota and related criteria 
(see section I. C. 2) suggests that the question need not be one of mere logic 
chopping. Thus, one might legitimately ask: if circulatory and respiratory 
functions stop permanently throughout the body, would one then be free to keep 
alive by suitable perfiision the siirgically separated head of the “cadaver" for 
experimental puiposes, as has already been done with infants' heads by American 
doctors working in Finland (40 Fed. Reg. 33534, 1975). 

These conclusions might be avoided by interpreting the UDDA as some sort of 
incomplete disjunction. But, in a matter of such import, the precise relation of the 
two criteria then needs to be spelled out clearly in the statute. 

It does not help to argue that a single state [death] is being described by means 
of three different sets of criteria. If so, all three should become applicable at the 
same moment, when that one state begins, the only difference being in the ease of 
application or in the expertise required to use one or another set under the concrete 
circumstances.** But their applicability at exactly the same moment is precisely 
what the President's Commission denies to be the case (President's Commission, 
1981, pp. 32-37, p. 83). Further, for the puiposes of organ removal, which though 
eschewed by the Commission as its principal concern, is surely still a major fector, 
the irreversible cessation of circulatory and respiratory functions cannot be allowed 
to take place, no matter how nonfunclioning the brain may be, until all is ready for 
the transplantation or experiment envisaged, even at the cost of placing the “dead" 
patient in the intensive care unit. 

The same sort of problem arises in less obvious fashion for those statutes that 
define death solely in terms of the brain and break with linguistic and legal 
tradition, making “death" refer to a condition not of the body but of the brain alone 
(Bemat, Culver, and Gert, 1981, pp. 389-394; Law Reform Commission of Canada, 
1981, pp. 29-32). Now, the persuasiveness of these statutes comes from their claim 
to be simply a more accurate way of stating what was always the way of 
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detennining death, identical with this except in the tiny handfiil of cases where the 
*'brain dead” are maintained on ventilators. 

For, the older criteria are said to be, in principle, merely particularizations of 
the new ones.*’ Therefore any person declared dead on the basis of a valid 
application of the older criteria would also be declared dead on the basis of a valid 
apphcation of the new ones. If, then, there is any difference in the ranges of 
application, this difference can only be that some people who could not rightly be 
declared dead on the basis of the older criteria now will be considered dead. 
Puttir^ the best construction on things, assume that these are cases where the new 
criteria are right and the old ones wrong. So far, however, as is now known, 
someone would wrongly be considered alive by the older criteria and rightly 
considered dead by the new ones only in situations where artificial means of hfe 
support are in use which would simply serve to ventilate air and circulate blood 
through what is, in reality, only a cadaver. Now, why in these cases is it considered 
essential to have a criterion for death’s having occurred, given that, in these and 
most other cases, brain destruction is a sufficient criterion for permitting cessation 
of direct efforts to delay death, that is, for stopping the artificial supportive 
measures? The only objectively grounded answer would seem to be that the 
cessation of supportive measures would damage the cadaver and render it useless 
for some purpose;** in brief, it would interfere with successful utilization, for 
research or transplant, of organs. Thus, the single-criterion statutes are not 
independent of the purposes for which they are to be used.*^ 

Though pushed into the background, the basic question still remains: “Are all 
persons declared dead in accord with a single “brain death” criterion in fact dead in 
the ordinary language sense of ‘deadT’ Logical clarity is gained by an attempt to 
suppress altogether the traditional notion of “death” and to replace it with one that 
lacks any legitimacy on the biological level (see section II), where definitions and 
criteria of death properly belong. This suppressed concept, however, will not 
simply disappear; the empirical concept of death is more deeply rooted in human 
cultures, including our own, than any legal action can tear out (see section IV. C. 
6). We will, instead, have two concepts of death. 

But not only two, as Dr, Molinari (1982, p. 400) has pointed out, there are at 
the very least three practically different ways of diagnosing a “dead” brain, which 
imply three different definitions of “death,” even when based on brain related 
criteria only. Such multiplicity of meaning within the framework of a single 
criterion formulation introduces an ambiguity and confusion that is certainly not 
good medicine and can hardly be regarded as good law. 

This effort to force “death” to mean at law something it has never meant before 
in either law or common language, and all the while saying that nothing is being 
changed, is an especially sinister mode of punning when, as has already occurred in 
the language used by the news media and the courts apropos of abortion and 
infenticide, it is introduced so as to permit the snuffing out of what are, probably or 
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certainly, human lives. Trusting that the President’s Commission was speaking 
more in accord with its own principles when it stated “the Commission believes 
that,.. the statute recommended.., must accurately reflect the social meaning of death 
and not constitute a mere legal fiction” (President’s Commission, 1981, p, 81), we 
would urge rejection of the statute recommended by the Commission; and this, 
precisely on the grounds the Commission itself offers: “On a matter so fundamental 
to a society’s sense of itself... and so final for the individuals involved, one would 
desire much greater consensus than now exists before taking the major step of 
radically revising the concept of death,” (p. 41). 

If ideological presuppositions seem to wanant the practical action the 
President’s Commission is urging, then let them follow their own principle: “If a 
special need is identified for acting on a different basis, a separate status — other 
than that of being ‘dead’ — could be defined for that purpose” (p. 60), the status, 
say, of being "in extremis” or “almost dead” or even “as good as dead.” Then at 
least the issue would be presented to the American people without confusion of 
language; and the requirement of informed consent to this change of our law and 
medical practice, mentioned in the Introduction, stands some chance of being met. 

We might also point out not only that the legal existence of three, easily 
distinguishable, time separated, biologically different kinds of “death” constitutes a 
major deviation from all the traditions of American law — or any legal system 
hitherto— but that such a multiplicity does not augur well for the avoidance of suits 
and other court actions. For, most people, once aware of the concrete imphcations 
of the law, will not accept it — “The law, Sir, is an ass.” 

(2) All the “brain death” statutes, actual or proposed, rely heavily upon a 
requirement for “usual and customary,” (A.B.A. Annual Report, 1975, pp, 231- 
232; compare President’s Commission, 1981, pp. 114, 126 [Idaho and Illinois]), 
“ordinary,” (President’s Commission, 1981, pp. 121, 124 [Alaska, Arkansas, and 
Hawaii]), “accepted,” (Uniform Detennination of Death Act, 1982) or “reasonable” 
(Uniform Brain Death Act, 1978) standards of medical practice, in order to allow 
for the context of each concrete case and its particular circumstances. This 
represents an effort to deal with the serious problem discussed in I. B: that there is 
no way positively to specify a general criterion of death which is not contingent 
upon the current state of medical art and science and upon the endless details of an 
individual situation. Having chosen to make such a positive specification (rather 
than a purely negative one, such as that proposed in Section B above), the framers 
of “brain death” statutes must perforce find some way to take into accoimt the 
infinitely varied physiological contexts in which death occurs. Some provision is 
also needed to allow for an honest development of necessary operational criteria 
and tests and to learn the proper application of all these so as fully to protect the 
rights both of the patient and of others. Unfortunately, none of the “brain death” 
statutes handles the matter well. 

(a) The phrase “reasonable medical standards” emphasizes the important point 
that abusive standards would not be tolerated. Yet this wording would introduce 
considerable uncertainty into the operation of the courts, thus working directly 
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against one of the chief reasons for having a “brain death” statute. Given the 
traditional role of the courts to resolve controversies over the development of 
“reasonable” standards in any field, it is difficult to see how this sort of statute will 
reduce the threat of litigation. The President’s Commission sets aside “reasonable 
standards” for the related reason that lay jurors would be placed in the position of 
judging the reasonableness of professional behavior (President’s Commission, 
1981, pp. 78, 114). 

(b) The Commission, while opting for “accepted medical standards,” offers no 
criticisms of “usual and customary” or “ordinary medical standards.” In fact, by its 
recoimting, with no suggestion of disapproval, Idaho’s equating of “accepted 
standards” with “usual and customary” ones, the Commission would seem to see all 
three wordings as at least roughly equivalent (p. 114), presumably because all three 
of these wordings “intend the same result” (p. 78). 

A major problem with “usual and customary” or “ordinary” standards lies in the 
underlying assumption that any truly ordinary or usual and customary standards are 
available. Serious question may be raised as to the validity of such an assumption 
when there is such deep disagreement over the meaning and the significance of 
“irreversible cessation of total brain function” as indicated in Parts I-IO 

Moreover, “usual and customary standards of medical practice” seems a 
vacuous phrase to apply to a field where the first serious effort at definition and 
criteriology appeared only fifteen years ago [<u of 1983]^ where substantive revision 
or substitution has been carried through every few years since, and where cunent 
research efforts at transplanting brains and keeping them alive in chemical media 
will call for continuous reassessments. What can “usual,” or “ordinary,” or 
“customary” signify on so short a time scale? Considering how rapidly “the usual 
and customary standards of medical practice" have changed in what for centuries 
seemed permanent areas of medical consensus, e.g., the former medical refusal of 
sterilization, abortion, infanticide, and euthanasia, it is questionable whether this 
phrase would suffice for the preventing of abuse. 

This difficulty is obvious enough to suggest that “usual,” “ordinary,” and 
“customary” were not intended to refer primarily to long duration in time, to either 
perduring usage or immemorial custom, but rather to what is considered 
unsurprising, taken for granted, or cunently acceptable. That such is the case was 
made explicit by Dr. McCarthy DeMere, who was chairman of the committee 
which drew up the resolution “defining” death that was approved by the ABA. 

According to Dr. DeMere (1975, p. 463), the standards in question “are 
determined by the medical profession and at present vary both geographically and 
from hospital to hospital,..” He declared elsewhere that even “within the same 
hospital, there are different standards [for t]he pronouncing and determination of 
death,” or, as he said later, .standards varied from emergency room to the 
coronary care, to the intensive care, the ward, the entire hospital....” (DeMere, 
1976). 
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As mentioned in Part I. A, such diversity of standards has, in the past, been of 
minimal importance. The basic definition and general criteria were clear and 
unvarying, the tests for their verification were usually straightforward, and the 
consequences involved, at most, a proper medical judgment as to whether to treat 
or not. Of killing, there was usually no question. Now, with killing often a 
certainty if a mistake is made and with lack of complete agreement even among 
neurologists as to what constitutes a fully adequate set of tests, a greater and more 
serious diversity of standards would be introduced. Worse, this diversity would 
now be built into the general criterion itself; it would become legitimate to declare 
a person dead by “usual and customary standards” even if these happen to be 
abusive.” 

(C) The practical difficulties associated with multiplicity of standards will be no 
better met by the President’s Commission's choice of “accepted medical standards.” 
The Commission remarks, “Procedures for certifying time of death, like those for 
determining the status of being dead, [our emphasis] will be a matter for locally 
‘accepted medical standards,’ hospital mles and custom, community mores and 
slate death certificate law” (President's Commission, 1981, p. 77). Now, there are 
well over thirty sets of criteria for diagnosing irreversible cessation of total brain 
function (-s, -ing) which are accepted by some recognized medical group or other 
(see note 59), yet these sets differ practically. An organ donor declared dead by one 
set, would be alive by another; judged according to one set he is killed when his 
vital organs are extracted, whereas according to another his cadaver is being rightly 
treated according to his intentions. As the President’s Commission itself remarks, 
“[A] persistent diversity of standards on a matter as fundamental as the ‘definition’ 
of death does not seem desirable. There is nothing to applaud in the prospect that 
small, and perhaps inadvertent, differences in the opinions of the highest courts in 
two neighboring slates might make a ‘live’ patient ‘dead' as the ambulance 
carrying him or her crosses their border” (p. 49). 

Further, since at least some of these criteria are abusive,^' the mere feet that 
they are “accepted” by some group of physicians or other would seem insufficient 
assurance to ground potentially lethal actions. Yet, to the question, “How widely 
accepted?’* the Commission replies only: “The statute does not require a procedure 
to be universally adopted; it is enough if, like any medical practice which is later 
challenged, it has been accepted by a substantial and reputable body of medical 
men and women as safe and efficacious for the purpose for which it is being 
employed” (President’s Commission, 1981, p. 79). Only “wholly idiosyncratic 
standards or the use of experimental means of diagnosis (except in conjunction 
with adequate customary procedures)” (pp. 78-79) are explicitly ehminaled from 
consideration. 

Nor, were the Commission’s statute made into law throughout the United 
States, would the matter stop there. Even now, there would be little difficulty in 
finding enough physicians to set up an “accepted” set of criteria taking destruction 
of the cortex or irreversible coma as “personal death” and many more writers leave 
this question pointedly open (see p. 30). 
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Already, an aspect of “accepted medical standards" that is crucial in this 
context seems to have escaped the attention of the President’s Commission. Their 
recommended statute defines as dead one “who has sustained... irreversible 
cessation of all functions of the entire brain, including the brain stem," where the 
last phrase is repeatedly pointed to as a sort of ultimate demonstration of the rigor 
of the general criterion in question (President’s Commission, 1981, pp. 5-6, 34-35, 
112); it is the whole brain that must have ceased to fimction. Yet, “[a] 
determination of death must be made in accordance with accepted medical 
standards." Now, the fact that the “Guidelines for the Determination of Death" 
(1981) first appear as Appendix F of the Commission’s Report (on pp. 159-166) 
and that the British criteria (accepted without embanassment by the Commission, 
on pp, 27-28) and the other sets of criteria derived from the first Minnesota criteria 
(1971) are nowhere criticized in the Report, seems to indicate that these ever more 
widely accepted sets of criteria are in accord with “accepted medical standards," 
Yet, as seen,’^ these criteria, though claiming to show when the whole brain is 
dead, do not require any tests which would show that the cortex has already ceased 
to function. 

The unofficial “Guidelines,” since fecihtated by the Commission and published 
as part of its Report, even though not “passed on by the Commission" nor presented 
for governmental action (President’s Commission, 1981, p. 159), show at least how 
the medical people most highly regarded by the Commission might go about 
interpreting their statute. Apropos of “brain death" the signatories of the 
“Guidelines” remark, “The *fimctions of the entire brain’ that are relevant to the 
diagnosis are those that are clinically ascertainable" [emphasis added] (President’s 
Commission, 1981, p. 162; Guidelines, 1981, p. 2185). At one blow, the apparent 
rigor of the statute’s wording is demolished. If the cortex is still functioning but is 
wholly cut off from manifesting its activity clinically by damage elsewhere in the 
brain — something that does occur and which an EEG can clearly show — then this 
functioning (which could involve imagination, emotion, memory, etc.) is suddenly 
made irrelevant to the person’s hfe or death.’^ Indeed, the “(juidelines" go on to 
stale, in full consistency with the last quoted remark, that the use of the EEG is not 
required in general, though “medical circumstances may require the use of 
confirmatory studies such as EEG....” [emphasis added] (President’s Commission, 
1981, p. 163; Guidelines, 1981, p. 2185). 

(d) If a major interest of all sides in this matter is the avoidance of excessive 
litigation, none of the above wordings seems an efficient way to achieve this end. 
Even without abusive standards, there would likely be an abundance of lawsuits 
grounded on such manifest diversity and imprecision. 

Even apart from differing standards, as Toole (1971, pp. 602-603) points out, 
the exact moment in which to declare someone dead on the basis of irreversible 
cessation of brain function is necessarily a matter of fairly arbitrary choice, one 
which can be easily manipulated for the sake of less than noble motives (Toole, 
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1971, p. 603; Capron and Kass, 1972, p. 106). But with different standards built 
right into the statutes, a well defined moment of death will have wholly vanished, a 
situation not calculated to cause a decrease of litigation. 

As the Commission remarks, “When the time of ‘brain death' has legal 
importance, a best medical estimate of the actual time when all brain functions 
irreversibly ceased will probably be appropriate. Where this is a matter of 
controversy, it becomes a point to be resolved by the law of the jurisdiction. 
Typically, judges decide this on the basis of expert testimony — as they do with a 
contested determination of unwitnessed cessation of cardiopulmonary function” 
(President’s Commission, 1981, p. 78). But in so speaking, the Commission 
neglects an important difference between the traditional approach to the 
determination of death and the brain related approach: the former seeks to ascertain 
a point in time that is reasonably well defined physiologically; in most cases of 
“brain death,” no such moment exists, even in principle,^ As the President's 
Commission itself asserts: “at the moment of cardiac feilure, one can almost see the 
life pass from a patient, while from the other [declared dead by brain-related 
criteria] it has slipped away so stealthily that its image lingers on” (President’s 
Commission, 1981, p. 84), Less poetically, no tests show, except in some cases of 
massive physical destruction, just when the last portion of the complex cluster of 
structures which form the brain has stopped fimctioning or when that stoppage has 
become ineversible (Evans and Lum, 1980b; Byrne, 1979; see Section I, C above). 
We do not even know the etiology of such irreversibility in many cases (see 
previous note). The indeterminacy so introduced seems certain to work against 
even those state interests mentioned under (1) at the very beginning of Part I. 

At the very least, in the phrases being discussed, “usual and customary,” 
“reasonable,” “accepted,” and the like should be replaced by “universally 
accepted.” It should be specified that “universally” would be used strictly (to 
indicate acceptance or, at least, non opposition by all or almost all of the medical 
profession) and not loosely, as some tend to use it (relating to some indefinite 
many). For as indicated earlier (section 10. A. 2 and subsection (d)), one of the 
great difficulties in this whole matter is the haste with which it has been pushed, 
long before the medical and scientific bases for any action have been made clear or 
a scientific consensus reached. This work should precede statutes, not follow them; 
for, if left to follow, it is likely not to be done at all — a situation not merely 
religiously unacceptable but a betrayal of the law’s basic tmst to protect the 
innocent. 

(3) A further problem arising from “brain death” law is the resort, primarily 
and principally, to non-rebuttable presumptions concerning a person’s death: if not 
dead as presumed, he soon will be, once he has been cut up for research or 
transplants. 

While the element of presumption is most evident in the ABA formulation, 
“shall be considered dead,” yet that only makes visible what is generally the case: 
that the ineversibility of cessation of total brain fimction is always and solely a 
presumption unless one has already established destruction of the entire brain 
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(Byrne et ai, 1979, p. 1988) and that to identify the death of the person with the 
destruction of his brain, when the rest of his body is alive, is at best a presumption 
(see sections II, B and C). 

In this context, to say instead that a person “is dead" according to these same 
criteria and observations is less than frank. What is meant is that he is going to be 
presumed dead and dealt with accordingly. Thus, the Commission’s Report 
remarks, “The view that the brain's functions are more central to ‘life* than those 
of the skin, the liver, and so on, is admittedly arbitrary in the sense of representing 
a choice. The view is not, however, arbitrary in the sense of lacking reasons” 
(President’s Commission, 1981, p. 35). 

We would assuredly not consider the Commission's “choice,” that is, its 
presumption as to the facts, “arbitrary in the sense of lacking reasons” any more 
than we would deny reasons for most other legal presumptions. But non-rebuttable 
presumption it remains. Yet laws and statutes cannot change physical facts. The 
medically ascertainable condition that is designated in ordinary language by 
“death” is such a feel. And the (perhaps) medically ascertainable condition of 
someone whose body is functioning though his brain has been destroyed is such a 
fact. Equally factual is the physiological and biological difference between these 
two conditions. A radical identification of these disparate conditions is not a fact 
but, at most, the conclusion of a debatable philosophical or theological argument. 
The facts occur regardless of legislative definitions; the law should not take sides 
on merely philosophical or theological arguments, certainly not in a sense contrary 
to what is accepted by the majority of citizens; and a positive legislative 
pronoimcement on the subject is of consequence only if we choose to engage in a 
fiction. 

Resort to a presumption as to a person's death, then, in the context of 
potentially lethal action, represents a choice in favor of some ostensible public good 
(availability of organs for transplant, for example) over the dying patient's “right to 
physical inviolabihty until his death has been conclusively proved” (Van Till, 1976, 
p. 814). How far does this choice lake one down the “slippery slope” toward “legal 
machinery initially designed to kill those who are a nuisance to themselves that 
may someday engulf those who are a nuisance to others?” (BCamisar, 1958, p. 976). 

If this seems overly strong, note that the Supreme Court has already professed 
not to know when life begins (Roe v. Wade, 1973). The difficulties it claims to 
have in that regard make it hkely that the Court will profess equal ignorance as to 
when life ends.^® Since it chose as its legal presumption that alternative which 
least safeguarded the human life which it admitted might be present, it seems not 
improbable that the Court will opt for the least secure alternative when life is 
approaching its end, 

(4) An obvious legal problem is that of conflict of interest on the part of those 
making a determination of death. Such a conflict can occur at several levels. The 
Uniform Anatomical Gift Act makes some effort to mle out the grossest sort, where 
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the physician declaring someone “brain dead" would stand to profit financially, 
himself or his relatives, from the result of his declaration (Handbook, 1968; 
Unifoira Anatomical Gift Act, 1978) But the drafters of this act give no indication 
that they thought of anything other than transplantation of organs as the source of 
profit. Thus, they fail to make provision for exclusion of other kinds of advantage 
such as professional advancement through research made possible by immediate 
autopsy, or the like. This sort of professional advancement in reputation or prestige 
through the results of one’s aggressive activity on the corpse — if corpse it be — 
represents an interest that is in obvious conflict with the best care of the patient. 

A third and less unworthy sort of conflict is that arising from the desire to save 
another patient’s life through the use of the body of the one to be declared dead, 
whether directly as in organ transplants or indirectly through the result of one’s 
research. The difficulty with this conflict is that it is not easily controlled by 
legislation. Even if the physician declaring death has absolutely no personal 
interest at all, this altruistic motivation can be strongly operative if he knows that 
transplantation or a particular kind of research is being contemplated. But, 
altruistic or not, it can still prove lethal to his patient. 

Further, at still another level, there is the interest constituted by sharing in a 
common profession. This can range from selfish motivation (e.g., desiring not to 
be thought ill of by the experts in one’s field or fear of being ostracized 
professionally) to considerations of the need for unity within the profession for the 
sake of the common good (e.g., lest everyone suffer because the public would no 
longer trust the medical profession.) There is finally the most difficult conflict to 
resolve: should one submit one's judgment to one’s peers because of the 
improbabihty that so many professional people would be wrong, and so terribly 
wrong? This aspect of the professional bond is an extremely powerful motivation, 
no less stror^ for being often unperceived. Yet what else could lead physicians, 
when acting as members of ethics committees for example, to approve general or 
operational criteria of death of which they strongly disapprove personally and 
which they would never use on any of their own patients.^ 

(5) One should also note the problem involved in estabhshing legal precedent 
for legislative intrusion into medical matters. As stated by Bums and Hamlon 
(1979, pp. 276-277), ‘To have a law tell the physician when he should or should 
not pronounce a person dead is unprecedented. Will the law then feel it necessary 
to extend its influence into areas of medicine that, in the future, become 
problematic or sensitive?.,. Underlying any legislative action on medical matters is 
the imphcation that proper medical practice can best be determined by what is 
legal.” 

In practice, once brain-related criteria have been universally accepted at law, 
the option to determine death in accord with the older criteria, at least for patients 
on ventilators, will be effectively closed off.’^ This shutting off of options is, 
evidently, not a matter of pure logic, but will be as effective as if it were. Insurance 
companies (not the least of which is the federal government through Medicare and 
Medicaid) will not pay for, nor will hospitals’ utilization committees permit. 
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treatment to be continued for a patient who is “brain dead/'” Moreover, the 
criteria for “brain death/’ as seen in 2 (b) and (c) above, are to be those of the 
hospital or even of some unit within the hospital. What the patient's physician 
thinks about the criteria to be used will cease to matter. 

There is some talk, indeed, of letting patients determine which basic criterion of 
death they wish for themselves (Black, 1978b, p. 399; Veatch, 1978, p. 316). The 
legal complications connected with “living will” legislation are well known 
(Conunent, 1982, p. 99; Russell, 1977, pp. 382-383; Kutner, 1975, p. 39). Yet this 
latter seeks merely a non-abusive formulation of a much simpler option than 
Veatch ’s. Further, in view of the difficulty of obtaining “conscience clauses" from 
legislatures (and maintaining them in the courts) in matters of sterilization or 
abortion (where none of the alternatives compare as to expense with the financial 
gains or losses connected with continued life support, transplant, and the like), 
such suggestions need hardly be taken seriously (Capron, 1978, pp. 356-357). 

(6) As mentioned briefly above (IV. C. 3 and end of subsection fa]), one should 
not neglect the consequences of this further effort to have the law settle a matter of 
life and death contrary to the perceptions of the majority of the people. As has been 
the case with abortion, such discordance is often not noticed early on, when 
commissions and interest groups are busy with their efforts to change the law. 
Most people are too busy with their private affairs and too poorly educated to know 
what the issue is until it is presented to them in concrete cases or in pictorial or 
other sensible form. Eventually, as with abortion, people do begin to understand 
what is at stake for their values, and a major movement takes shape to undo what 
has been done without their knowledge or well informed consent. Surely none of 
the supposed advantages of the “brain death” legislation, even if they were real, 
could justify the increase in political division and national disunity that would 
result. 

The bills being considered were ostensibly designed to remove the threat of civil 
liability from doctors and hospitals in certain situations. Since, in the last analysis, 
these situations reduce to those where vital organs are to be used for research or as 
transplants, there seems some disproportion between the relatively small number 
who might benefit by this legislation and the very great number who would be 
threatened by it, directly or through its effects on all medical practice and the 
foundations of our legal system. 

The passage of laws defining or giving general criteria of death is, quite 
understandably, advocated with some fervor by those who are more or less directly 
involved in the procedures that have given rise to the problems. But, since 
legislation on the subject of death affects each and every one of us and since more 
specific remedies for these problems are possible, the legislatures should not alter 
the basic legal structure of the state's protection of hiunan life for the sake of 
extremely few, unless and until all doubts and problems have been adequately 
explored and fully resolved. 
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V. CONCLUSION 

The arguments of this paper point to the following recommendations and 
conclusions, 

1 . All cunenl legislation which establishes general criteria definitions of death 
based on the condition of the brain should be repealed. If repeal should prove 
temporarily impossible, at the very least such statutes should be amended so as: (a) 
to substitute the words “complete destruction of the entire brain, including the brain 
stem” for such words as “irreversible cessation of total brain function," and (b) to 
remove requirements for spontaneity of any functions; and (c) to require that the 
medical standards to be used be “universally accepted." 

This should be “the very least” since there is no proof that the destruction of the 
brain is equivalent to the death of the patient; medically speaking, such destmetion 
is demonstrably not equivalent. Repeal is preferred to amendment because not even 
a completely amended statute protects in full the right of each patient to his life or 
prevents the dehumanization of society through medical manipulation of the living 
“dead” 

The Uniform Determination of Death Act should be rejected by all state 
legislatures and Congress for the further reason that it expressly introduces 
alternative kinds of “death" which neither are nor are intended to be equivalent. 

2. In place of such statutes, the model statute discussed in IV. B above should 
be enacted; 

No one shnJl be dedaied dead unless respiraiory and ciicuJatoiy systems and the entire 
brab have been destroyed Such destruction shall be determbed b accc«l with universally 
accepted medical standards 

This is solidly based medically and unexceptionable ethically and rehgiously. Only 
by this or equivalent wording can the courts be prevented from further imposing 
undesirable definitions of death, independently of what the majority of citizens 
think proper. 

3. Though the often alleged over restrictiveness of the common law is a 
pseudo-problem (IV. A. 1 and 4), there are specific problems amenable to 
legislative resolution which should be addressed by specific statutes, e.g.: 

(a) The special problems of physicians’ and hospitals’ liabihty associated with 
the use of life support systems can be met by statutes setting limits on what 
physicians and hospitals can be required by law to do, A starting point might be 
found in the Missouri proposal mentioned in IV. A. 2 and note 75. 

(b) The fear of loss coming from lawsuits brought without solid grounds might 
be allayed by legislation similar to that mentioned in note 76 was recently enacted 
in Wisconsin, 

(c) The severe restriction on some kinds of research and organ transplantation 
brought about by the passage of legislation like that recommended in IV. B, will be 
more than compensated for by an increased confidence on the part of the general 
public and their greater willingness to donate their bodies for legitimate medical 
purposes. 
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NOTES 

' 7%i'; paper Ls a slightly revised and updated (by the editors of this volume) version of the article 

originally published in the Gonzaga Law Review 18:3 (1982/83):429’516. The editors are gratefid to the 
GoTtzaga Law Review for piermission to reprint the article. Updated additions are bracketed and are 
also in italics. The style has been altered to fit the standards of Kluv^ Academic Publishers and the 
Philosophy and Medicine series. A number of minor changes were also made, such as correcting 
misspellings and mistakes in citations. In the bibliography, works cited in the additions which were not in 
the original article are bracketed and are in Italics. 

[A note in the original 1983 article]: Thou^ we owe much gratitude to many people for tbeir conuneot 
on thb paper we must especially mention Attorney Jerome M. McLau^lin> Menlo Park, CaJifotnia for his 
help in getting us started on the legal aspects of “brab death.” 

Professor Salsich wishes to acknowledge the invaluable research assistance of Francis X. Buckley. Jr,. 
J.D. St, Loub Udversiiy, 1983. 

‘ The Uniform Brain Death Act (1978) (si^^eded by Uniform Determination of Death Act [1982)), b 
its Prefatoty Note, at the end of the paragraph ostensibly devoted to the purpose of the Act, states; “(tjhis Act 
expresses community approval of withdrawbg artificial life support systems when the whole brain has 
irreversibly ceased to work.” The withdrawal of hfe support system depends, however, neither mc^ally nor 
legally upon a persco’s being alreatfy dead. Therefore, unless this note represents mere muddled thinking (cf 
the examples collected by Capron and Kass [1972]}. it is a disingenuous diversion of the community's 
attentbn from what is in fact being projMsed. For a probing and prescient analysis of the social and legal 
significance of such unobtrusive shifts in medical practice, see Alexander, 1949. pp, 44^7, 

^ We feel justified b this despite the existence ofthe masterful treatise ofVan Till (1976) and the careful 
analysis of Ramsey. 1970, pp, 59*112. As will become evident, we agree b large measure wib the former 
author b her discussions of law and logic; with the latter, in his moral analyses. We disagree with both 
however, on the significance of the brab for human life, which disagreement requires a recastbg of the entire 
argument and a contrary conclusion as to the moral quality of “brab death.” 

* Agreement wib Capron and Kass, 1972, pp. 96*99, 106*11 and Cquon, 1973, pp. 640, 642-645, as to 
the importance of using but one definition of death, precludes the necessity of reargbng the matter here. If a 
state wishes to use different defmitbos or, for that matter, general criteria b meebng the two different classes 
of interests sketched above, that is of concern to us only indirectly, 

^ It is evident that underneath these jurisptudential positions lies a view of man proper to be Christian, 
Jewish, and Islamic traditions, a view which for the last 150 years has been under steady assault by those who 
hold with Feuerbach that, 'The only God of man is man himself,” whether they apply this to rnan as species, 
race, or class (as b Marxism) or as individual (as b secular humanism), Sbce this article explicitly argues 
the topic of “brab death” from the former jurisprudence and, b section III, from the explicit religious 
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ciadiiioQS meaiiooed, we feel oo obligation ro offer altemarive sraiemems ftom an esseotiaUy alien 
jurisprudence. 

^ Approximnrely five states have adopted a "brain death” law by judicial action. See generally In re 
Bowman. 1980; Levato v. District Court, 1979; State v, Fierro, 1979; Commonwealth V. Goiston, 1977, 
cert, denied 1978, A summary of all earlier relevant judicial decisions Is contained in the President's 
Commission Report, 1981, pp, l36-4d. Note more recently: In re Haymar, 1983. [As of 1992. the laws of 
four slates recognizing brain death criteria were based on Judicial decisions rather than legislative 
action (Capron, 1995, p. S36)J 

^ The American Medical Association, after many years of opposition to such legislation, finally approved 
the statute in 1979; of. President’s Coounission, 1981, pp, 1 17-1 8. 

* These are better called “general criteria of death.” This language is suggested by some Important 
remarks of Capron and Kass, 1972, p, 102, "Death,” they tell us, "can be defined purely formally as the 
transition, however abrupt or gradual, between the state of being alive and the state of being dead." They go 
on to mdicate "four levels of 'definitions' that would give substance to this formal notion'' the “basic 
concept” of death, "general physiological standards'' designating the physiological condition which 
corresp»onds to "the state of being dead,” “operational criteria" describing the general physiological standard 
in terms of directly observable bodily functioning, and “specific tests” which check for the presence or 
absence of these operational criteria. 

The “purely formal" definition suffers several defects: (1) The transition in question, though properly 
enough designated as “death," is assimilated by the words “however abrupt or ^adual" to dying, whereas 
"death*' refers to the transition only insofar as it has been completed, never insofar as it is still in process. 
Thus, the time of someone’s death is not the interval, sometimes fairly long, in which he is dying. (2) The 
"state of being dead." which is, after all. the point of principal interest and forms the essential content of the 
"basic concept" of death, is nowhere considered or defined. Yet, it is this state which is the principal locus of 
the factual and observable characteristics that enable us to sp«ak of “death at all. See Byrne, O’Reilly, and 
Quay. 1979. We point out in section IV that it is an equivocation at the level of this “basic concept" of death 
that is the central issue underlymg any choice or “general criteria,” (3) These two defects together render the 
word “death" void of content and the arguments circular, (4) Finally, the classic and important distinction 
between explanatory and verbal definitions is completely overlooked. (Byrne, O'Reilly, and Quay, 1979, pp, 
1985'1988), though this distinction would enable Capron and Kass to avoid the prior three difficulties and is 
crucial for the present discussion (cf High, 1972. for an excellent discussion of some of these points). 

We prefer to speak of "general criteria" smce "standards" seem unduly positive in this context and we 
reserve it rather for such things as the regulatory norms of medical practice. Moreover, “standard," unlike 
“criterion," has no essential connection with knowledge, though acquisition of knowledge as to the state of 
the patient is the entire reason for specifying such “standards.” To preserve uniformity of terminology with 
earlier papers, die aufoors designate other criteria as "specific” rather than “operational” and refer to 
“specific tests” merely as “tests." 

’ For example, Capron and Kass (1972, p, 87, footnote omined) speak in this sense of “medicine's 
increasing ability to maintain certain signs of bfe artificially." Later, they remark that; 

The development and use of sophisticated machinery to maintain artificially both 
respiration and circulation has mtroduced difficulties in making this determination [of 
death] in some instances. In such cases, the use of a cardiac pacemaker or a mechanical 
respirator renders doubtful the significance of the traditional “vital signs" of pulse, 
heartbeat, and respiratory movements as indicators of continuing life (p, 89), 

See also DeBakey, 1970, pp. 44, 45^; Mohandas and Chou, 1971, p, 211; Charron. 1976, p, 979; Horan, 
1978, p. 2; 1980, pp, 12Ckl21; President's Commission. 1981. pp. 3-6. 21-22, 47. 58£f,; Plum and Posner, 
1980. 

Note too, how ofien these are stated, somewhat misleadingly, solely in terms of cessation of cardiac and 
respiratory function; Alexander, 1980, p. 31; American Heart Association, 1980. pp, 453, 505; Collins. 
1980. p, 115; McFadden, 1976, pp, 200-201, where this approach leads him to define someone as dead 
\^ose heart is destroyed though his brain is active; Walton, 1980, p. 1; cf Black, 1978b. p, 398 for 
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refereoces (o (be legal coimterparr of this. Compaie with High, 1972, which offers a refreshmg challenge to 
all such statements. 

“ Thus, Capron and Kass(19?2, p. 112, footnote omitted) remark, "[i]f cardiac and pulmonary funcdocs 
have ceased, brain funcrions cannot continue; if diete is no brain activity and respiration has to be maintained 
ardficiaJly, (be same state (i.e,. death) exists,” Cf Horan, I960, p. 121; President’s Commission, 1981, pp. 
58.74. 

Veith et ai, 1977a. pp. 1651, 1653; 1977b. p, 1744; Pearson. Korein, and Braunstein, 1978. p, 265, 
\^Kre such a body is twice called “a carcass,” and President's Commission, 1981, pp. 35-37, 

President’s Commission. 1981, p. 23; see Walker, 1975, 1977, 1981; Mohandas and Chou, 1971. p, 
211; Valaske, 1981. p, 78; Molinaii, 1978, p, 62; Van TiU. 1976. p. 822; Stuart, 1977. pp. 68-69; Task 
Force on Death and Dying. 1972, pp. 48, 51-52; American Medical Association, 1977, p. 982; Capron and 
Kass, 1972, pp, 87-89. Often lack of such rede&iition of death is mentioned as a major impediment to 
medical progress or to proper care of patients who could make use of a transplanted organ. e,g, Beecher and 
Don-, 1971, pp. 120. 122-123; Beecher, 1980, pp, 5-8. 

“ Uniform Anatomical Gift Act, 1968; cf. also, e,g,. Missouri H. B. 726, 1977 (passed); Missouri S, B. 
577, 1979 (failed), Thou^, technically speaking, the Unifotm Anatomical Gift Act allows a refusal of the 
use of organs, by the decedent or next of kin, it provides no mechanism for ascertaining this refusal save what 
a stunned wife or parent might think (o say if the single phone call required should &id that person at borne. 
Only those deceased who have tatooed on their chest, belly, and loins, “Reserved for burial. Do not remove," 
could be sure that their wishes will be known in (be event of sudden death. In the later bills, only if the next 
of kin seeks out the coroner, to forbid him to act in a way that most people do not even know he is free to act, 
is he obligated to leave (be body mtact. See also Quay. 1984. 

15 Werblowsky. 1965. p. 1014; Beecher and Dorr, 1971. pp, 123-24. A very tdef but pointed analysis of 
diis problem is given in: Post. 1980, pp. 54-55, 

^ It was their justifiable fear of thb tendency that made the American Medical Association slow to apjxove 
“brain death” legislation; cf JAMA 227, 1974, p. 728, 

Compare the excellent discussion in Hi^, 1972, pp. 441-442, 445, with Alexander. 1980, pp. 28-31 
and American Heait Association. 1980. p. 505. 

l.e,. “irreversible cessation of spontaneous respiration and circulation,” as it is now usually phrased. 
Taken literally, dus is patently erroneous as seen above. 

" Mohandas and Chou, 1971. pp. 216-217; note that (be tracings in fig. 1. on p. 215, would apj)ear 
somewhat different if the international standard calibration of 2 mv^nm were employed (i.e., increase the 
ripples by factor of 6.25.) Cf N.l.N.C.D.S, Study, 1980, p, 187 with regard to the “Minnesota criteria." 

The wake was originally a watch over the dead. The community thus satisfied itself in days when 
physicians were not much more knowledgeable on (be subject than others, that this person had indeed died. 
Gradually, alter the Renaissance, as medical science developed, the physician's word became sufficient. 
Then, as embalming became almost universal in this country during the last hundred years, the wake became 
a formal and ritualized mode of condoling with (be living; it is no longer a service for (be protection of the 
person seemingly dead. In most places, a corpse can be turned over to an undertaker for embalming without 
a death certificate or physician's examination, though burial cannot take place under these circumstances. 
This fact raises the question whether our culture has thrust upon the undertaker the onus of guaranteeing that 
no one will be buried alive, but without the burden to out own conscience associated with the once common, 
though evil, practice of stabbbg the putative coipse through the heart “just to make sure.” In any event, 
quasi'Universal embalming seems likely to have hidden from physicians, as well as frmn relatives and society 
at large, the results of mistaken diagnosis of death. See Arnold, Zimmerman, and Martin, 1968, pp. 1951- 
1952. The stage was thus set for something new to begin. Yet. until fifteen years ago [/P66], the purpose of 
the determination of death remained what it had been, though with an additional emphasis on the physician's 
freedom to stop all treatment. With a declaration of death, no frirther efforts of any sort were required. 
Doubtless, this context explains in pan the unremitting confusion today berween determinbg that a person 
has died and deciding that it is time to cease treatment. 
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VeUh el at, 1977a, pp, 1652-5 J; Walker, 1975, pp. 84, 148; Plum and Posner. 1980; CoUins. 1975; 
Annab cf the New York Academy Sciences. 1978, pp, 5^, 7, 65, 216; Wasmufb and Srewarl, 1965, p. 
442, 467^8; American Medical Associadon, 1977, p, 985. The greai controversy which has gone on b 
England ever since the Panorama TV documentary of October 15, 1980 on "brain death” and 
transplantation has made inescaj>ably dear that the Brid^ criteria and the Minnesota and related criteria are 
capable of giving a prognosis of death only. Thus, one defender of the British criteria states ”[t)he British 
criteria seek. ..to equate [brab-stem death]... with a clearly stated prognosis; 'classical' death withb a short 
period" (Pallis, 1980, p. 1064). He goes on to state at once; "(t]hat the 'EEC reaches parts of tbe brain that 
other tests cannot reach’ is true but irrelevant So is the fact that a propordon of patients fulfJling the clinical 
criteria of brab-stem death may still show some EEC activity,” presumably because the presence or absence 
of sucb activity cannot alter the prognosis, Cf, also Prior, 1980, p. 1142; Legg and Prior, 1980. p, 1578; 
1981, p. 1971; Jennett, Cleave, and Wilson, 1981, The President's Commission, 1981, p, 28 shows its 
awareness of this aspect of the British criteria and of the Minnesota criteria, yet goes on to minimize and 
eventually ignore the crucial difference between prognosis and diagnosis, 

^ Cerebral angiography is an bvasive technique used to determine the patency of cerebral blood flow. 
With this technique needles or cathetus are inserted directly or indirectly into one or more arteries supplybg 
the brab and dye. containbg iodbe to make it visible, is bjected bto the circuladon. Serial Alms are then 
taken. See Anomey's Textbook of Medicbe, 1983, vol, Ic. 29. 92 A. 65. 

” Particularly strikbg is the case repotted by Breivik et al.. 1978, pp, 228, 240, b which 22 mbutes of 
total circulatory arrest did not lead to any brab damage — tbe case which saw tbe inauguration of "cerebral 
resusciution.” Loeb. 1974, p. 107; NJ,N,C,D,S, Study, 1980. p, 191, 

^ Mohandas and Chou, 1971, pp. 212. 216-17; Cranford. 1978. pp, 561-562, 600; Cranford etai. 1979, 
pp, 417^18, Department of Health and Social Security (U.K.), 1979, pp, 11. 32-36, For the connection with 
the Minnesota criteria, cf. Jennett, Cleave and Wilson, 1981, pp. 535-554; Institutional Review Board, 1981, 
p. 32; Presidmt’s Commission. 1981, pp, 162-165, 

Apnea means cessation of breathing (Dorland's Ulustrated Medical Dictionaiy. 1981. p, 100), 

Posner, 1978. p. 221, remarics; "b a patimt with destruction of the brab stem, one cannot directly 
exambe cortical function on neurologic examination" but this can be done by EEC, See also p, 226, Allen. 
Burkholder, and Comisebni. 1978. p. 94 sum up their discussion with, "EEC recording is necessary b 
addition to tbe clinical criteria b order to avoid bcorrect identiAcadon of brab death b patients with primary 
brab-stem disorders and b potential survivors." Cf, N,I.N.C.D.S. Srudy, 1980, pp. 20-21. 

In fairness, we should pobt out that even the took restrictive Harvard criteria leave its use optional; 
Harvard Ad Hoc Committee Report, p, 540, 

*' There is no certainty as yet; see Van Till. 1976. pp, 815-816, See Veatch, 1978, pp. 307, 514. as to how 
much of the brab is needed to mabtab some consciousness. At be very least, the experience of neurologists 
with the more extreme forms of “locked m" syndrome suggests that any activity capable of detection by an 
EEC offers strong grounds for rebutting a presumption of unconsciousness. We say “presumjMion'' sbee 
lack of consciousness is as directly unobservable, as unempirical, and as unmeasurable as would be the 
"departure of the soul Aom the body” of \^ch so many speak condescendmgly if not contemptuously today. 
The most that science can discover is a total lack of resptonse to all stimuli both btemal and external (Van 
Till, 1976, pp. 867-808), Yet cortical bjuiy is not necessary to brbg about this total lack of response. 

"Supposed good" is used sbee there can be no genube common good or true social utility if tbe basic 
rights of any individual can be violated for the benefit of others. Cf Alexander, 1949. p. 46, 

Let us never forget that all the legal and psychological justiAcations for kilLng \^ch Hitler eventually 
focused on Gypsies. Jews, and Eastern Europeans were already being actively employed for the kilting of 
hundreds of thousands of Germans well before he came to power. And these were JustiAcations which tbe 
German medical profession, then the greatest b tbe world chose to supply (Alexander, 1949, p. 44; Toole, 
1971, p. 604; cf Brennan, 1980. pp. 77-79; Wertham, 1966, pp. 154-76; see note 66. particularly “Foreign 
letters; Our Regular Correspondence from Berlb" b JAMA. 

Garland, 1977. pp, 16-17; McCormick. 1978, pp, 54-35; Morrison, 1971, pp, 694, 696-697; Lachs, 
1976, pp. 838-840; Veatch, 1978, pp. 310-12, For summaries and further references, cf President's 
Commission. 1981, pp. 58-39; Nolan-Haley. 1976, p. 9, 

The link between this position and tbe long-abandoned dualism of Descartes is indicated by Isaacs, 1978. 
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" This assumpTion is most obvious, perhaps io VeUh. 1977a. where tiiese rwo phrases are cootiniially 
interchanged and treated as if they were whoUy synonymous. Bui the same assumption appears in Walton, 

1980, p. 13, and in almost aU the medical Lterature on this subject. This confusion is carefully and quietly 
eJiminated in. President's Commission. 1981. pp. 32-28; compare with pp. 75*76. where it is assumed, with 
no evidence, that cessation of function can be shown as irreversible as death in the absence of destruction, see 
note 34, an assumption which, since erroneous, vitiates their entire argument. 

” "Destroy" is used throughout this paper in its primary sense; 'Io break down or disintegrate the basic 
structure of," “to disrupt or obliterate the constitutive and ordwed unity of,” Nowhere in this article does 
"destruction" imply abruptness or physical violence. For the brain, “destruction” implies such damage to the 
neurons that they dismtegrate physically, both indlviduaJly and collectively. This is the standard and 
ordinary usage m the medical literature on “brain death." It is impotiant to keep this meaning in mind since 
some confusion among nonmedical people (and even among physicians, as in Veith and Tendler, 1980, p. 
1808). has arisen through their taking of "destruction" as referring only to ^oss anatomical disarray (e.g., 
Veatch. 1979. p, 2001). J. Korein, when speaking before the President’s Commission for the Study of 
Ethical Problems in Medicine and Biomedical and Behavioral Research, July 11. 1980, highlighted the 
difficulty, wryly referring to 'normal, dead brain-tissue" and going on to make clear that, in the greater 
number of cases, the destruction that is associated with death is at first internal to the neurons and 
submicroscopic, ofien not made apparent to ordinary means of observation until some hours afier death has 
occurred as judged by any criteria, A brain carefully preserved in formaldehyde may be anatomically intact 
to the eye; however. It has been as effectively destroyed in the sense used here as if it bad sustained gross 
lesions or complete auiolysis, even though this destruction is discernible only at the level of Its 
microstrucrure. 

For a brief review in a medical context of the eJementaiy logic needed m this discussion (but so often 
absent), cf Van Till 1976, pp. 802*804, 

** Great stress has been laid on the word 'irreversible” by the proponents of tiiese statutes. What must be 
meant, of course, is “medically irreversible.” l.e., incapable of being reversed by any means currently known 
to medicine. No other sort of irreversibility is strongly time dependent; it may be total today and have 
vanished altogether by tomorrow. Death is not time dependent. Unfortunately “irreversible” is often used by 
the same writers in the same sense of "absolutely or metaj^hysicaUy iireversible,” meaning that reversal 
would be naturally impossible at any tim^ under any circumstances whatever or. even, impossible to God, 
Apart from the logical flaw in any argumnit built on such an unperceived equivocation, there is the 
additional problem that ]!hysicians are not, ordinarily, competent metaphysicians and thus would be 
professionally disqualified &om determining when anyone had died. Worse yet, Bemat, Culver and Geti, 

1981, pp. 390*392 sp«ak of death as ‘'permantnt cessation" of brain functions [emphasis added). Yet in 
many parts oftiie world, some of the conditions that are medically reversible remain factually irreversible, 
i.e., permanent. Anyone whose brain has ceased to function due to these now known to be reversible 
cooditioQS and who hves, say, more an hour away from a suitable medical center and life supjMrt system 
has suffered a cessation of function that is permanent since it cannot, in fact, be reversed. Thou^ be is not 
yet, dead, he will certainly die. Yet, surely, his vital organs cannot rightly be excised. 

jT Without exception, these statutes couch their general criteria for death solely in terms of fitnction (cf. 
President’s Coounission, 1981, pp. 117-134). It is this .<^e notion of the human person as merely a 
collection of functions that vitiates so much of tiie otherwise useful analysis by Bemat et aL, 1981, 

Evans and Lum, 1980b, p, 933, The mere fact that there exists no unanimity among physicians as to 
how one can demonstrate the present state of destruction of the brain (witness the more than 30 sets of criteria 
and the discussion in section I. C. I. about the use of prognosis instead of diagnosis) shows that the body’s 
physical unity has not ceased, apart the damaged portions of the brain, or else this disunity would be the 
desired sign of brain destruction. See Ashley and O’Rouike, 1978, pp. 369*70, 

The authors distbguish carefully throu^iout this paper between “respiration” and "ventilation." While 
the words are often used interchangeably, better medical usage distinguishes them “Respiration” refers to a 
process that takes place throughout the body: interchange of dissolved gases and metabolites across cell 
membranes. The respiration that takes place in the lungs has a special importance as that which exchanges 




78 P.A. BYRNE, S. O’REILLY, P.M. QUAY, AND P.W. SALSICH, JR. 



catboa dioxide and other wastes dissolved in the blood for oxygen from (be afr, and thus provides (be basis 
for all other levels of respiration. 

On the other hand, '^^entilatioa" refers to the movement of the thoracic cage and the diaphragm, which 
allows fresh air to enter the lungs on expansion and expels the stale breath on relaxation. Ventilation is 
normally controlled, both as to the rib cage and as to the diaphragm, by the brain. If the brab stem is wholly 
destroyed, all possibility of spontaneous ventilation ceases. On the other hand, respiration is indep>endent of 
the brain, provided that ventilation is somehow mamtabed. 

Quotation marks are used to rembd us that we have not yet decided whether we are speaking of a true 
patient or merely the remabs of one. 

Korein, 1978, p. 27; Ingvar et al., 1978. pp, 203, 208-209; Posner, 1978, pp, 215-216. Cf , however, 
the strilung exception repc^ed by Parisi et aL. 1982 [wAn'eA b now much less of an exception (Shewmon, 
ima. I9m)l 

The “^ital signs” (hat persist for a few days when suitable ventilation is provided differ profoundly from 
those residual functions that sometimes are found b what is undoubtedly a cadaver, such as be continued life 
of some tissues, shown by growbg some cells from them b a culturemedium, or the firing of an bdividual 
neuron, or the persistent clarity and transplantabiLty of the ojMical cornea. In these latter cases, there may be 
living beings present, but they are locally specified, isolated parts or portions of a disintegrated whole. 
Supposed growth ofhair or nails Is more likely the effect of dehydration and retraction of (he flesh (ban 
growth from the follicles. The gasps and contractions of muscles on embalming usually are the results only 
of inanimate chemical and physical processes. 

The authors do not rhink this diagnosis can be securely made by any physician at present if only the 
brab has suff»ed damage, bur they put the case at its strongest for the sake of argummt. 

Cf Matakas, Cetvos-Navarro and Schneider, 1973, p, 497, who begb with the comment. “Brab death 
may be defrned as the junrvn/ of Ae organism after the complete and permanent breakdown of the cerebral 
circulation” (emphasis added). Walker, Diamond and Mosely, 1975, pp. 295, 322 ascribe the same 
deftnirion to “many European authors " mentbobg three authors other than Matakas et al 

The fact that no one save a physician (and not even the majority of them) can determine whether such a 
person is “brab dead" or not manifests (he difference. More strikbgly, (hose whose brabs have been 
destroyed require aggressive nursbg to prevent them from catchbg pneumonia or from developing bedsores 
(hazards to which corpses have not hitheiio been subject). As phrased by Lamb, 1980, p, 1601; “Even after 
brab death has been ascerrabed, a donor's body must be cared for as if the person were alive ... requiring 
aggressive nursbg care... tumbg and positionbg to prevent skb breakdown, chest physical berapy to prevent 
pneumonia, fluid mabtenance and accurate recordbg of btake and output to assure renal ftinction.,." 

^ Thus, Capron and Kass, 1972, p. 112, n. 89 sp«ak of patients “b whom respiration and circulation were 
artificially recreated” following “a period of anoxia long enou^ to destroy their brab functions,” See also 
other quotations fiom them b notes 8 and 10. The President’s Commission Report (1981, pp. 33-36) sets 
forth arguments that show clearly enough that there is no aitificial substitute for a healthy brab and brab 
stem. We obviously agree that be person whose brab stem has been destroyed is b far worse condition than 
(he comatose person wib an intact brab stem wib whom bey compare him. He is mortally wounded and 
cannot be made to recover or even improve [though see Shewmon 1996a. l99Sb for evidence that this 
position b no longer accurate]. The cmtral pobt concembg wbch the Commissioners make but one 
passing allusbn, is that the organism still functions as a whole, as a unit, albeit more bosely and slowly than 
before due to lack of one of its several btegratbg networks (the brab). The Commissioners' supposition (as 
(hat of Bemat, whom they cite on p. 36, note 4) is bat be brab and U alone gives unity and Lfe to (he entire 
organism. They acknowledge bat this is not a fret but a choice made on pblosophical grounds (p, 35), Yet, 
bey go on to use it as if it were a well established mebcal fact to beat down opp»osition to their proposal. 

' This is not to say that anyone who would profit from be ICU Is excluded from it because of “brab dead 
patients; all other Types of patients have explicit jMiority over these latter. It is ootewoiby that, (hough it is 
stated “these are not canbdates for admission to be ICU unless a strong possibility exists that ober of their 
organs... will be available for transplant,'’ and “will not normally remab b the ICU for more than . ,24 hours,” 
(here is no hint given that these patients may already be corpses (George Washington University Medical 
Center. 1980). See also Jonas, 1974, p. 129. 

Of course, this amfl7mg surgery would be b vab if one had, b the meantime, excised the vital organs 
from be trunk and used them for one’s research or for transplants. The President's Commission Report 
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(1981. p, 36) ciinousJy scrambles cbe argumear b (be text here by pointing out that the tnmk, when carefully 
maintained after surgical decapitation, would not have (he requisites for human life. But, if the head were 
still speaking, would they call the person dead? 

This is particularly clear in the comments of the President’s Commission on this position (President’s 
Commission, 1981, pp. 54-35), 

* The discovery that synaptic connections between neurons are effected by chemical transfer (diffusion of 
(Tansmitter substances through the fluid bathing the synaj>se) is of importance in (his regard. Lithium or L- 
dopa circulating in (be blood profoundly affects this sort of transfer. Such interconnection of both 
communication systems strongly suggests (hat the loss ofneiber one, apait from (be other, is death. 

The President’s Commission only muddies be water by speaking of the possibility of restoring in this 
way a “destroyed” band (President's Commission, 1981, p, 76, note 59), b fact, it is only when the hand is 
not destroyed that it can be restored. 

^ Jonas, 1974, pp. 1 39-40, One, then, who cuts away and destroys the body of a person \^>ose brain be 
carefully keeps alive, whatever the gravity of this hideous crime, is not guilty of murder or homicide; hence, 
he should not, upon conviction, be sentenced to death but bould himself be reduced (o isolated brain status. 

Agam, daSo non concesso. 

Though intemperate in language and misleading through its failure to notice or to take seriously \^at 
was actually written. Vd(b and Tendler, 1980. p. 1808, at least makes clear that T»dJer agrees with those 
who define death in terms of irreversible cessation of all brain function, whether destruction has taken place 
or not. See also Soloveichik, 1978; Tendin’, 1978. 

See Harakas, 1978 (Eastern Orthodox Christianity); Jakobovits, 1978; and Johnson, 1978 
(Protestantism) 

^ Since (be principle deals with the relations between one man and another (or others) and since none can 
read another’s heart, “innocence” and “guilt” are here to be taken ol^ectively. Thus, a person may. 
according to most religious traditions, repel an unjustified attack on bis own life even if this resistance 
unintentionalJy brings about the death of the attacker. But the attacker need not be culpable or subjectively 
guilty of sin or crime, and the one who resists may well have a heavily burdened conscience. For example, 
the attacker may be insane or ignorant of what he is doing or convinced diat his action is morally good. Yet, 
even though one is obligated not to seek directly or mtend his death but only his incapacity to carry through 
his assault successfully, one may resist him even at great risk of killing him. 

On this point, Protestant theologians are much divided. The position indicated can claim at least as 
strong support as any other. 

Orthodox Judaism should probably be seen as a major exception here, e.g., Bleich, 1976, pp. 127-132 
and 1977, pp, 121-132, Though it can accept the principle as stated, it defines “dying” so strictly that the 
principle would seem inappLcable to anyone \^>ose death could be deferred even momentarily, by any 
available medical treatment. Because we are stewards only and not owners of ourselves, it is argued that we 
have no right to refuse any legitimate means known to be useful for preserving our own lives or others', no 
matter how painful, costly, or unavailmg diese measures may seem to us, so long as they do not put our lives 
injeopardy. 

See Walker. 1977, pp. 139-166; 1981, pp. 123-148; Black. 1978b, p. 395; see also N.IH,C,D,S. Study, 
1980, pp. 182-192, See the text accompanying notes 15-18. As pointed out in section I. B ofdiis cbajMer, 
we object to the notion of context-free criteria, general or specific, and do not accept the reduction of the 
physician’s art in making a determination of death to a mere verification of some prescribed list of 
indications, especially if statutorily specified. Indeed, only because of this reduction of the older an of 
determinadon of death to a putative science can its proponents make plausible to other physicians this \^olly 
new approach to the subject. 

** See Walker, 1975, p. 84. That physicians do not understand the underlying process very well is 
indicated by the fact that they cannot predict, except on a statistical basis, when within the week following 
such testing of (be “brain dead” patient’s brain he will suffer irreversible cardiovascular collapse and death. 
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Since the ctiteru used in (his pan of the study were based solely on cessation of funccioo, one may 
wood«’ how many ofdiese people, at the tim^ they were declared "bam dead,” would have been dead by a 
criterion of brain destnictioa. 

''' Korein, 197$. It was recognition of this siniatioo that lay behind (he Minnesota and sinuJar criteria, 
which sou^t to avoid any prerequisites that are not directly determinable at the moment. 

''' It is woitb noting bow many physicians are on record as opposed to determmation of death on the sole 
basis of any presently used set of brain related criteria, even though a number of them have no problem with 
defining death in terms of total destruction of the brain. Cf Post, 1980, pp. 54<56; Evans and Lum, 19S0c; 
See Bemat, Culver, and Cert, 1982; Valaske, 1981; Freeman and Rogers, 1980, p, 637; Poole. 1980; Paul. 
1981; Toole, 1971. Perhaps most impressive are the reservations expressed in the final version of the 
N.I.N.C.D.S, Study. 1980, pp. 182*192. This does not r^ect the notion of “brain death" or the possibility of 
diagnosing it, yet makes quite clear that mucb more work needs to be done before all appropriate questions 
about (be diagnosis and its basis are answered. Likewise, Dr, Alister Browne, a philosopher, “argue[s] that 
not only is the wbole>bram death definition inadequate, there is neither any necessity for, nor advantage in. 
any other way either” (Brown, 1983, pp. 28*31 ). 

The two chief qualifications would be (hat; (a) the patient’s death (in the ordinary sense) afler the 
ventilator has been turned off be detremined by the most exacting means available if there is question of vital 
organ removal, and (b) the patient has given express permission for whatever use is to be made of his 
remains. Ramsey's approach would be easier to justify than Tendler's, since It would involve less risk of 
directly willing the patient’s death and less likelihood of InsufEcinit effort to wean him horn the ventilator 
before turning it off. 

Data are from the year 1977, found in Overseas DeveJof«nent Council, 1979, p, 256. See also 
Alexander, 1949. pp. 45*46. For a physician’s indignation at what be sees as a campaign to dehumanize 
medicine along these lines, cf Leibel, 1977, p. 511, 

'''' How f^ this evil may go can be seen if one recalls that those who, during tiie 1920s, prepared the 
policies and practical canying out of the extermination of the "socially undesirable," \^cb the Nazis later 
took over for their own purposes, were leaders in the German medical profession. Apparently, the first major 
breakdown of medical traditions was made by Binding and Hocbe (1920), professors of law and medlcirK 
respectively (an excessively literal English translation exbts along with comments: R. Sassone [1975]), In 
the JaMA, under (be regular beading, "Foreign Letters; Our Regular Correspiocdect from Berlin." we find, to 
give a few examples only: “The Ri^t of Putting Incurable Patients Out of the Way’' (1920. p, 1283); 
“Hereditary Transmission and Natural Selection" (1921, p. 1415); ‘The Decadence of Civilized Nations in 
Light of Biologic Research (192 1, p. 1034); "Protection to Posterity in Relation to Social Politics” (1922, p, 
448); and “Meeting of the Prussian Council on Health" (1932. p. 666). Many of these physicians became the 
Nazis' willing, even eager accomplices; see Alexander. 1949; Werrham, 1966; and Block, 1973, 

'' At present, heart, liver, endocrine glands and tissues, skin, lung, bone, and bone marrow transplants are 
being made or attempted; cf Russell and Coshni, 1979, p. 470, Not exactly a form of transplantation, viable 
sperm is being extracted from cadavers in the lu^, as yet unrealized, of using it to obtain pregnancies; cf 
Rothman, 1980, p. 512. Interestmg is the remark that, "there appeared to be four ojMions available to obtain 
viable sperm from a man with brain death — three antemortem and one postmortem.” Obviously, Dr. 
Ro thman does not regard “brain death" as equivalent to “death" 

Cf Wisdom 1:16-2:9, 2:21*24; 3:1*9; 4:10*5:23; Revelation 6:9*11, (which has given rise to a 
particularly controversial Lterature through the centuries); Luke 16:22*31, 20;34>40 and Acts 23:8. As to 
the “souls under the altar," note also the statement of Pope John XXII in Denzinger and Schonmetzer, 1965, 
marginal notes, pp. 990*991 and also the de fide definition by Pope Benedict XII, ienedictus Deur. on pp. 
1000 - 1002 . 

The Council (as, also, V Lareran — cf note 69) does not discuss whether this concrete materiality is 
already animated by lower than human forms or Is. as Thomists held, "prime matter," i.e., pure potentiality 
devoid of any formal aspects whatever save what is given it by union with the intellectual soul. The point at 
issue for the council was the substantial unity of the human person, not the disj)U(e between Augusrinians and 
Thomists as to whether the intellectual soul is the unique form of the body or merely (be highest of a 
hierarchy of forms, all simultaneously present. It remains permissible, as far as these councils are concerned, 
to argue that the intellectual soul has disappeared with the irreversible cessation of all brain functions and 
(hat the single organism that remains is of animal or vegetal nature, (bough still human in appearance. A 
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Thoreisi theory of successive deacimation or a Scodst theory of successive loss of higher forms would stand 
unconderaned by either council Cf, Leclet, 1964. pp, 107-113. 

^ Strictly, this ideotification, though obtabable verbally the definition just meotioned in conjuncdon 
with that found at margbal oumbet 900, is better grounded at the level ofdefiddoQ when it is conjoined with 
the assertion of the Church’s positive teachbg given by V Laretan, the eighteenth EcuioenicaJ Council. 
Denzinger and Schonmetzer, 1965, marginal no. 1440. A witness to the earLet tradition b the same sense, 
but before the rise of Scholasticism, is found b the teaching of the eighth Ecumenical Council, IV 
Constantinople, condemning the teaching that man has two souls. Denzinger and Schomnetz^’, 1965, 
marginal nos. 675-678; cf 2828. 

The fact that some theologians would dispute this assessment of the effects of baptism is, until some 
official recognition is given their doctrine or some tolerance of it shown b practice, insufTicient grounds for 
regarding the matter as subject to practical doubt m the eyes of the cburcb. 

^ This is the point that seems to have carried almost all the wei^t b the minds of the President's 
Commission. 

See section Ul. A. 1; Capron and Kass, 1972, pp. 104*106, The President’s Commission (1981, pp. 83- 
84) confuses the issue again, tybg the ethics of cessation of treatment solely to the question of the patient’s 
death. See also, Jonas, 1974. pp. 139*140; Hughes, 1958, p. 590. 

Admittedly, the moraliry of “letting someone die” needs much closer scrurby than it has yet received 
horn ethicists and theologians, especially b cases t^ere one person makes the decision for another who Is 
incompetent. 

An example of an effort b this direction was found b legislation debated b the Missouri House early b 
1979. following three years of unsuccessful attempts to “define” death. Rather than attempting to define 
death, the proposal stated that physicians and persons acting under their orders shall not be required “to 
bitiate or mainrab extraordinary or heroic life-support measures for a person who Is determined to have 
sustabed total and irreversible cessation of all brab function” (1979 Mo. Laws HCS & HB 438). Though 
not well phrased, the general thrust of this substitute bill is clear. Its language does not purport to declare 
such a person dead, but ratb«’ recognizes that the person may be dying and exmpts physicians fiom liability 
for cboosbg not to btervene b that process. It &eems important to us to add to such legislation a statemnit 
providbg that a physician acting b these circumstances does so b accordance wib generally accepted 
standards of medical practice, so that he is required to consult with the family of the dying person. 

It should be noted that b 1982. Missouri enacted a version of the Uniform Determination of Deab Act 
(Mo. Ann. Stat, § 194.005). 

* Legislatbn of this general nature has been enacted b Wisconsin, requiring the uutiatbg parry and 
attorney of any litigation found to be “frivolous” to pay all court costs and reasonable attorney fees. Under 
the Wisconsb stature, a findbg of “frivolous” can be made if (1) the action was brou^t “b bad f^th. solely 
for purposes of harassing or maliciously bjurbg anotiKf' or (2) the parry or parry’s attorney “knew, or 
should have known, that the action ..was without any reasonable basis b law or equity and could not be 
supported by a good faith argument for an extension, modification or reversal of existing law,’’ Wis, Stat. 
Ann. § 814,025 (1977). 

See also Tatum v. Regents of Nebraska-Lbcob. 103 S, Ct, 3084 (1983X b which the Court bvoked 
Sup. Ct R. 49.2 to award $500 damages to respondents from petitbner for tiJbg a “frivolous” petition for 
certiorari. In Christenburg Garment Co. v, EE.O.C., 454 US. 412 (1978). the Court stated that the plaintiff, 
in bringbg an action under Title Vn of the Civil Rights Act of 1964, could have been liable to pay 
defendant’s attorneys fees if be action was shown to have been frivolous, unreasonable and wibour 
foundation (upheld b Hughes v, Rowe, et al, 449 U,S. 5 (1980]), 

Legal handling of the problem of cessation of treatment is, by the nature of the case, for mc^e flexible 
and better suited to takbg account of differences of religious belief than b a legal definition of deab, which 
seems necessarily exceptionless, cf. section II I . B, 7. 

' ”(T)be patient exchanges one terminal disease for a myriad of other disease processes” is be summation 
offered by Hastillo. Hess, and Lower, 1981, p, 18, This entire article Is helpful b gaining perspective on 
transplantation from be patient's point of view. 
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There ast other such systems, also, e.g., the living ^eleton, the digestive system, the ^Win; we have no 
objection if one wishes to add these to our list. But the state of their own intrinsic unity is far harder to 
ascertain than that of the other three and, hence, less useful for diagnostic purposes. Destruction of one or 
the other of the three basic systems gravely weakens the unity of die whole body, so that despite all medical 
efforts, before long the other systems will also disintegrate. Yet until all three systems are structurally 
incapable of further unitary activity, one cannot rightly consider the overall unity of the body to have 
disajipeared. 

” Among these indices, thou^ never standing by itself, witi be cessation of function; cf section n. A, 

*’ The UDDA stands here for all “alternative criteria" statutes. 

President's Commission, 1981, p. 76. This may not raise any great practical difficulties at present; yet, 
it is not hard to think of situations involving insurance, inheritance, or crime where the few minutes difference 
could be crucial, 

'' There are only these three different “deaths” if “irreversible cessation of function” is taken as equivalent 
to “destruction," which the proponents of this statute consciously refuse to do. If one accepts their arguments 
at face value, then someone is “dead" who has an irreversible cessation of function without any appreciable 
destruction of the underlying organ systems (despite the possibility that a condition exactly similar to his 
might be made reversible in the future) and some are differently “dead" whose irreversible situation has been 
produced by massive destruction of those systems. The result of such equivociry. then, could be six varieties 
of “death." 

This is part of the rationale for the wording of our proposed statute. See parr B, 1 above. 

Though strongly in favor of determination of death statutes in principle. Bemat, Culver and Cert. 19SI. 
p, 5. sharply criticize the model statute proposed by the President's Commission, They sum up their 
arguments against the UDDA with: “The Commission has thus created a statutory definition of death that is 
seriously misleading and that contains the most serious flaw that the Commission finds in previous statutes; it 
provides two independent standards of deadi. without explaining the relationship between them” (p. 8), 

This is the approach taken by Capron and Kass m their model statute; the presence of ventilators, rubes, 
bottles of chemicals, etc., would necessarily so disguise the collapse of circulatoiy. respiratory, and other vital 
systems that no mode of diagnosis would be possible other than one based on the condition of the brain. The 
situation so envisaged is unreal. If respiration, as distinguished fiom the movements of the diaphragm and 
ribcage, ceases and cardiovascular collapse occurs, with the almost concomitant shut down and disintegration 
of the other organ systems, this cannot be disguised by the presence of ventilatory support, (cf details in 
section B. 2). The person who shortly before appeared alive ihou^ profoundly unconscious, now appears 
dead. It is this situation that is still termed death simply, even in tiie literature of the proponents of “brain 
death." 

Of course, it may be argued that it is the observation of sponianeity of function that is precluded. But, 
on the one hand, if by “spontaneous respiratory functions” one is referring to the vital functions of the lungs 
and tissues in gas^exchange, then the argument is wrong. For if functioning at all, the lungs function 
spontaneously; their functioning does not depend on the brain save indirectly Wo ventilation. And once the 
lungs cease tiieir sp»ontaneous exchanging of gases, the entire circulatory system and all the rest of the body 
would show obvious signs of the shut down, whether the ribcage is being moved or not. A parallel argument 
applies to the spontaneous functioning of the heart. 

On the other hand, if one refers only to the spontaneity of the ribcage movement and that of the 
diaphragm, (hen the loss of this sp»ontaneous activity has tittle to do with death, as is evident horn the cases of 
those who. like Fred Snite, have for long years worked and played and even begotten children without any 
spontaneous power to breathe. Nor may the people with pacemakers or those with artificial hearts be 
considered dead, even if they should also require an iron lung, 

'' President’s Commission, 1981, pp. 57-59; see also p. 15. Logically, of course, there might be no 
difference at all In the range of application but only a greater ease or efficiency In making the application. 
No one. however, has claimed either of these except with reference to fieshness of organs. Bather, one 
gathers that most advocates of “brain death” statutes want a difference of range to exist. They want some 
people on ventilators to be declared dead even though, if the whole brain is dead, by any criteria the person 
will be dead within a few days at most. 

** Obviously there is a subjectively based answer to the question: to make less difficult the decision to stop 
all treatment. Concerning this see section in, B. 5, In any case, this represents a purpose for which the 
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staruie is to be used, a purpose dui should not be allowed to aifect the law’s answer to (be question, “When, 
in fact, IS someone dead?” 

^ For the importance of this fact, see Capron and Kass, 1972, pp. 106<1D8; Task Force on Death and 
Dying, 1972, pp, 51-52, 

^ Note the contrast with requirement 7 for a satisfactory brab related statute as given b Task Force on 
Death and Dybg, 1972. p, 49, 

Consider agab (be recent controversy b England over the Briti^ criteria (note 21 and the references b 
(1], p, 28) through which it became clear that no adequate testbg of the criteria had ever been done, 
retrospectively or prospiectively — indeed, that there was great resistance to having such testing carried out 
even to setde the controversy. In the course of this controversy, those defending the British criteria gave no 
indication that the criteria justified anythbg more than a prognosis that the patient would shortly die ("after 
some days" according to Legg and Prior, 19S1, p. 107; see also Legg and Ptior, 1980), To this day, no 
evidence has been offered to show that the British criteria are valid for a diagnosis of actual death. The many 
other sets of criteria based, like the British, on the Minnesota criteria suffer the same defect 
” See section 1, C. 3. What is truly surprising is that the President’s Commission knows of the merely 
prognostic nature of the British and Minnesota criteria and also of their relation to each other, as well as of 
the American insistence on the need for more than clinical observation If a diagnosis is to be made; see 
President's Commission, 1981, pp, 27-28 and note 18, 

See section I, E. The authority of so imposbg a list of signatories will cease to overawe one who notices 
the breathtaking contradiction b their two assertions; "IrreversibiUty is Recognized When Evaluation 
Discloses Fbdings of a An^ b AnA C: a) The Cause of Coma Is Established...” and “b) .„ln the unusual 
circumstances where a sufficient cause cannot be established, irreversibility can be reliably inferred only after 
extensive .., testing" (President’s Commissbn. 1981, pp. 163-164). 

Seesectbnl, C, 1, See also Black, 1978a, 1978b, Note, too. the implications for this question, of the 
equivocity of definition discussed b sectbn IV, C. 1 ,; cf, Molinari, 1982. p, 401. 

So, at least, (be New Jersey Supreme Court seemed to think b deciding (be Quinlan case; In re Quinlan. 

1976. pp. 663-664, See Beresfoid, 1978, p. 340. 

^ A brief but good discussion of the conflict of bterest generated by altruism is given b Black, 1978b, p, 
397, 

^ Bums and Hamlon. 1979, pp. 273-275, See also Ta^ Force on Death and Dybg, p. 50; Woolsey, 

1977, p. 541; Mo. S. Comm., 1979: and Veatch, 1978. p, 316 (concembg a physician's lack of freedom b 
this matter) and p. 374, By way of fulfillment of prophecy, see President’s Commission, 1981, pp. 80-81, 

^ Woolsey, 1977. p, 541, The aggressive federal activity b support of be Health Systems Agencies Act 
(1974), which b the name of economy b health care is ridmg roughshod over parental, religious, and private 
rights of all sorts, clearly bows be direction to be expected. 
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METAPHYSICAL MISGIVINGS ABOUT 
‘‘BRAIN DEATH'^ 



I. D^RODUCTION: CLINICAL ORIGINS AND ACCEPTANCE OF 
“BRAIN DEATir 

Before 1968, human death was primarily understood and diagnosed by cardio- 
pulmonary criteria. The irreversible cessation of breathing and heartbeat 
constituted the death of the person. The heart and the lungs comprise the delivery 
system without which the rest of the body would be starved of oxygenated blood, A 
person might die from being crushed or incinerated so that the whole body was 
destroyed at once, but if death were slow and lingering the final moment would 
come when breathing and heartbeat could no longer be maintained. 

This previously agreed understanding has been critically undermined by 
developments in technology. The introduction of assisted ventilation and heart- 
bypass machines showed that these biological fimetions could be maintained 
artificially. Then, in 1967, the first human heart transplant operation was 
successfully performed. If the heart could be bypassed or even entirely replaced, 
then it could not contain the essence of the human person. Every organ seems to be 
replaceable apart from one, the human brain. Your heart could be destroyed 
without you dying (if you were on a heart-lung machine), but it seems that if your 
brain is destroyed you certainly die. 

Assisted ventilation had not only altered people’s understanding of death but it 
also had revealed a new chnical condition which could not have been observed 
before. This occurs in patients who have suffered massive head trauma (due to 
external or internal causes) but who are sustained in intensive care. Some such 
patients are discovered to have lost all responsiveness, even the ability to breathe 
spontaneously. This very severe and short-lived syndrome was at first called coma 
depdsse. It only exists imder conditions of assisted ventilation, for without such 
assistance the patient cannot breathe, and the rest of the system soon collapses. 
This clinical syndrome was subsequently identified with the death of the brain, 
brain death. 

Brain death is said to be more than just another example of extreme mental 
impainnent due to brain damage; it is said to be the irreversible cessation of brain 
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fiinction. Medical authorities in the United Kingdom and elsewhere went on to 
identify brain death with the death of the person {Conference of Medical Royal 
Colleges, 1979). The identification of brain death with the death of the person has 
now been accepted by a great number of medical, ethical, and legal bodies in the 
United Kingdom (Black, 1995), the United States (President's Commission, 1981), 
Israel (Steinberg, 1996) and many Islamic states (Hassaballah, 1996), by most 
Western governments and even by two special working groups set up to investigate 
the matter for the Vatican (Chagas, 1986; While, 1989). 

This acceptance equating brain death with the death of the person has not 
occurred in a vacuum. Various practical pressures have also shaped this consensus, 
of which two are the most prominent (Youngner, 1992; McCuUagh, 1993). First, a 
declaration of death can allow costly intensive care to be withdrawn, as it is 
obviously of no benefit for a dead patient to be treated. There are perhaps other 
circumstances which would allow medical support to be withdrawn, but none are as 
clear and free from ethical difficulties as the tict that the patient is said to be dead! 

The second, and without doubt the major factor, behind the political acceptance 
of brain death as death, has been the development of transplant surgery. 
Transplant techniques require that the source of donor organs be in good condition. 
The organs must be alive even if the donor is dead. In the past, traditional moral 
and legal norms had only allowed the taking of organs from live donors if the 
process of donation did not seriously harm the donor. Transplant teams therefore 
had to rely on post mortem organ retrieval. To obtain organs in good condition, 
they need to harvest the organs as soon as possible after death. The equivalence of 
brain death to death allows surgeons to remove organs while the heart is still 
beating and the organs are still perfused with oxygenated blood. Many sorts of 
transplantation are possible only because organs can be taken in this way. The 
great rise of transplant medicine has been wholly dependent upon organ harvesting 
from so-called “beating-heart cadavers." In most Western societies, because of the 
benefits to the recipients of organ transplants, brain death has been accepted as 
equivalent to human death. 

II. CONCEPTUAL CONFUSION 

The contention of this paper is that this impressive consensus in fevor of accepting 
brain death as death rests on conceptual confusion. Though the practice of organ 
retrieval from brain dead patients has come to be accepted, the reasons behind this 
acceptance are various (McCullagh, 1993, pp. 7-103; Youngner, 1989; Tomlinson, 
1990). There are, in fact, a number of different mutually incompatible 
justifications which could be given to support this practice. 

From a practical point of view, it might at first seem inelevant to examine the 
different reasons people have for holding the same position. Yet how is one 
supposed to respond to criticism of the status quo unless one has decided on the 
true justification for a proposal? How is one supposed to persuade those who are not 
yet persuaded, except by presenting some particular justification? The fact that 
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there are different justifications for the identification of brain death with death 
makes the consensus intrinsically unstable (Youngner» 1992; Wikler, 1993; Veatch, 
1993). The agreement is not per se but only per accidens. When some new 
circumstance develops (as is happening already) then different groups of people 
will want to extend the conventional concept in one way or another. 

It is important to make a clear distinction at this point between brain death and 
a related condition which was also identified in the 1960s. Some patients who 
come through trauma and regain (or who have never lost) the abihty to breathe 
spontaneously show characteristic long term symptoms. These patients do show a 
certain responsiveness and normal reflexes. They seem to go through cycles 
analogous to waking and sleeping, but they do not regain consciousness. This is 
thought to be due to extensive damage to the iq)per parts of the brain but with an 
intact brain stem. The syndrome came to be called the “persistent vegetative state” 
(PVS)» more for political than medical reasons; as Jennetl (1972, p. 737) put it, “It 
is advantageous to have a term which avoids the mystique of highly specialized 
medical jargon to describe a condition likely to be discussed widely outside the 
profession .” 

A survey of 195 doctors, nurses and decision makers was conducted in 1989 to 
discover the extent of their understanding of the concept of brain death (Youngner, 
1989, pp, 2208-2209). 63% conectly identified the legal definition of death. Only 
35% correctly applied the whole brain criterion to the legal status of patients when 
given different scenarios. They were then asked for their own personal opinions 
concerning two patients: one brain dead, the other PVS. Whereas the great majority 
(95%) identified the brain dead patient as dead, the reasons they gave were split 
three ways. Only 28% appealed to whole brain destruction or complete loss of 
bodily integration, which could be called the official justification for brain death. A 
further 38% gave a reply which referred to the feet that the brain dead patient had 
irreversibly lost consciousness or higher brain function. More startling still, 34% 
gave a reply which seemed to imply that the patient was really still alive but should 
be treated as though he or she were dead. Given some of the reasons why they 
thought that the brain dead patient was dead, it is not surprising that 38% of these 
respondents also thought the PVS patient was dead as well. 

The precise figures given here are not important. They would no doubt be 
different were the group taken from a different cross section of the population or 
from a different country. What is reveahng about these results is that they show 
that there are significant differences of belief about what justifies brain death 
underlying the present practical consensus, even among those actively involved in 
making medical decisions concerning these patients. When identifying brain death 
with death, one of three following justifications is most commonly used. These 
may be termed, “the official justification,” “death of the person” and “as good as 
dead.” Each will be treated in turn. 
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III. THE OFFICIAL JUSTIHCATION 

If someone's leg is cut off, it may continue to live, but it is no longer a part of a 
living body. The body is an integrated organism, a system of interrelated systems 
and organs. When an organ is described as alive, what is meant is not that it is 
itself a hving whole, but that it remains viable and functionally intact and that 
many of its cells are ahve. When a body is described as alive this is because it is an 
integrated hving organism. The body is not to be identified with any one organ (I 
am not just a brain in a suit) but is an organized whole. One prominent account of 
brain death identifies the brain as the organ which integrates and organizes the rest 
of the body. The nervous and, less directly, the endocrine system are controlled 
from the brain. The brain is the organ of organization. If the brain dies, it is 
argued, the body is no longer a single living organism. It can be maintained 
artificially for a brief time, but in reality the balance and integration have already 
gone. There is no spontaneous functioning. The body may appear to be alive, but, 
it is argued, this appearance is deceptive. It is the brain that makes the body 
function as a whole, so when the brain dies, the body has died, and all that is left is 
a collection of separate subsystems artificially maintained which give the 
appearance, but not the reahty, of life. (President's Commission, 1981, p. 35; 
Grisez, 1979). 

If this account is accepted, then a number of things are immediately clear. 
First, it is clear why brain dead patients, of neces.^ity, would deteriorate rapidly 
even with assistance — final systemic collapse is usually not far away (hours or a 
few days). This is because the bodies do not have their own center of integration, 
but are kept in a fragile balance from outside. It is also apparent why these patients 
are utterly different from PVS sufferers or other mentally impaired individuals. A 
PVS patient can live for many years with only nursing assistance. Advocates of this 
concept of brain death insist that every death is really brain death, for in all cases it 
is the brain which is the sine qua non of bodily integrated life. 

In the United BCingdom, there has been a further attempt to identify brain death 
with brain stem death (Conference of Medical Royal Colleges, 1976). It is argued 
that once the brain stem is destroyed, the brain can no longer function, conscious 
thought is impossible, and the body is no longer integrated. However, while the 
functioning of the brain stem seems to be necessary for the functioning of the 
higher brain (and so of consciousness), the destruction of the brain stem does not 
leave the upper brain destroyed; thus the organic basis to support thought is still 
intact. Further, some patients with lesions in the brain stem have briefly regained 
consciousness after electrical stimulation of the brain above the lesion (Hassler, 
1977 quoted by Shewmon, 1989, p. 36). A conscious man is obviously not dead, 
whatever the state of his brain stem! 

What is required for death is the destruction of the organic basis of the living 
body, not the simple absence of functioning of the brain (Byme et ij/.,1979, pp, 
1987-1989). Most legal definitions of death outside the United Kingdom prefer 
“whole brain" definitions of brain death. However, what the United Kingdom 
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criteria has in common with most other legal criteria for death is that they include, 
explicitly or implicitly, reference to the brain stem. In this way they demonstrate a 
concern with the integrated Junctioning of the brain (and not only with 
consciousness). They show that the concept of death being used is not 
fundamentally different from the traditional concept of death: “irreversible loss of 
function of the whole organism” (Lamb, 1994, p. 1031; also e.g. Iglesias, 1991 and 
Bemat, 1992). The concept of death has not changed, only the criteria. 

This account of brain death has proved very attractive to doctors, philosophers 
and legislators, since it maintains the traditional concept of death while 
assimilating modem advances in science and medicine. It allows the benefits of 
organ transplantation from brain dead donors without putting at risk PVS patients 
or other vulnerable groups. It seems to distinguish clearly the dead from the dying. 
Thus it is this account which has become the standard justification for identifying 
brain death as death in official legal, medical and ethical bodies (Capron, 1972; 
Conference of Medical Royal Colleges, 1979; Grisez, 1979; Presidem’s 
Commission, 1981; Lamb, 1985; Chagas, 1986; Capron, 1987; White, 1989; Pallis, 
1990; Iglesias, 1991 ; Tonti-Filippini, 1991 ; Beraat, 1992; Capron, 1993; Lynn, 
1993; Lamb, 1994; Pentz, 1994; Black, 1995; Steinberg, 1996; Hassaballah, 1996). 
It is no exaggeration to call this the official justification, 

A. Somatic Survival with Brain Death 

The official justification involves two empirical claims. 

(1) That the well-defined clinical syndrome conventionally called 
“brain death” does in fact mean that the whole of the brain has lost 
all its fimction irreversibly. 

(2) That the body (as a whole) dies with the brain. 

However, there is mounting evidence against both of these claims (for 
bibliographical references to this section see Evans, 1989; Shewmon, 1989; 
McCullagh, 1993, pp. 7-56; Jones, 1995; Kaukinen, 1995; Shewmon, 1997). 

In the United Kingdom and in several other countries, brain death is diagnosed 
without observing the electrical activity of the brain (measured by the 
electroencephalogram, EEG). When such patients have been investigated, it is 
found that a number of them still show signs of electrical activity. These patients 
conform well to other brain death criteria and usually have no greater hope of 
recovery. Similarly, the results of autopsy on brain dead patients shows that often 
areas of intact tissue remain and the brain has not been completely destroyed. This 
clearly demonstrates that the clinical syndrome of “brain death" does not involve 
the destruction of the entire brain. 

In order to preserve the organs of a brain dead body, various forms of hormone 
treatment have been suggested and tried. A particular concern is to prevent the 
patient from developing an excess urinary output known as “diabetes insipidus." 
However, a proportion of brain dead patients do not develop diabetes insipidus. 
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even without hormone treatment. This means that in these patients there is 
residual pituitary function, and hence brain function, since the hypothalamus of the 
brain regulates the pituitary gland. Thus, some brain function may be intact after a 
clinical diagnosis of brain death. 

For brain death to be diagnosed, the body must be unresponsive in a variety of 
ways, including, importantly, the inability to breathe spontaneously. However, in 
many ‘*brain dead” patients, the body is not completely unresponsive. There 
remain various reflexes of the esophagus and other reflex reactions. Most startling 
is the way in which such bodies commonly react to incision during organ 
harvesting. The heartbeat quickens and the blood pressure rises rapidly. The 
reaction is so extreme that at least in some hospitals in England and Australia [to 
the author's knowledge], organ harvesting operations are routinely carried out with 
the brain dead patient under general anestheiic\ The fact that other hospitals 
paralyze the patient without using general anaesthetic does not suffice to quieten 
one’s anxieties, rather the opposite. The body is clearly a responsive system. 

Frequently, the case for identifying brain death with death is the claim that 
brain dead patients rapidly suffer cardiac (and thus systemic) collapse. It is true 
that relatively few survive more than a few hours. The official view is that the state 
of brain death is intrinsically unstable because there is no inner principle of 
balance, stabihty, dynamism or spontaneity. There is no integration and so the 
appearance of hfe cannot be maintained (for the system cannot cope with the 
smallest fluctuations). But the undeniable fact is that carefully diagnosed brain 
dead patients have been maintained for a number of weeks. Doctors have 
sometimes endeavored to maintain the body of a pregnant mother in the hope that 
her child could be dehvered ahve. The most salient difference in these cases is the 
greater amoimt of effort which was expended upon trying to sustain them. Another 
situation which has led to prolonged somatic survival with brain death is when the 
parents of infents are anxious to do everything possible, and the doctors are 
imwilling to withdraw treatment against the parents’ wishes. 

These cases are unusual, but even in ordinary cases of brain death it has been 
discovered that the time these patients can be sustained can be doubled by certain 
hormone treatments. How are we to describe what is going on here? What is it that 
is “sustained” or “maintained” or “prolonged” or “survives”? The most natural and 
least contrived way to describe these cases is to say that it is the life of the body 
which is sustained for one, two or six weeks and is maintained by artificial 
supports. These are cases Qi somatic survival with brain death (Parisi et ai, 1982). 
The hfe of these bodies is sustained by artificial means (essentially ventilation and 
perhaps other forms of treatment), but this does not distinguish them from the 
bodies of other very sick patients who are unquestionably ahve. 

B. Responses to Criticism 

There are several ways in which defenders of the official view cope with this 
empirical counter-evidence. 
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First, many examples of bodily responsiveness (as the rise in blood pressure in 
reaction to the organ harvesting operation) are dismissed as spinal reflexes. They 
do not show that the brain stem (and thus the brain) is functional. Brain death 
exists despite these responses. 

The evidence of electrical and other activity of the brain is sometimes 
acknowledged, but a distinction is made between the death of the brain as a whole 
(or the functional death of the brain) on the one hand and the death of the entire 
brain on the other. It is acknowledged that individual neurons may continue to fire, 
but it is asserted that these isolated pockets of activity have no significance, for the 
brain-as<i'Whole no longer exists as a functioning organ (Bemat, 1992, pp. 24-25). 
This distinction is an application to the brain of a principle already well understood 
concerning the body: the body as a whole can die, though the entire body (every cell 
and organ) is not yet dead. This distinction is obviously essential to the whole idea 
of transplanting hve organs from dead patients. 

Another common response to the acknowledged presence ofEEG activity (and 
indeed to other signs of hfe in brain dead patients) is to point to the poor prognosis 
of such patients, “Even over the last 20 years there have been fer more 
misdiagnoses of death based on cardiovascular criteria than there have been in 
relation to brain death. The record here is reassuring. Patients fulfilling clinical 
criteria of brain stem death (and in whom ventilation was continued) have all 
developed asystole. And none have ever regained consciousness before that” 
(PaUis, 1990, p. 12; also Lamb, 1991). 

One further response to the more extraordinary cases is to say that these 
examples are, for the most part, exceptional cases of misdiagnosis which should not 
alter our confidence in the concept of brain death or in the reliabihty of clinical 
practice. This is especially so with reference to accounts of prolonged somatic 
survival. It is known that most brain dead patients suffer cardiac arrest within 
hours or a few days; therefore, exceptional examples must be due to misdiagnosis. 

There are more cautious commentators who think that the possibility of 
misdiagnosis is more widespread, and thus want more stringent clinical tests before 
brain death is declared (Evans, 1989; Byrne, 1993; Kaukinen, 1995). These 
criticisms have practical implications, but they do not necessarily invalidate the 
concept of brain death as the moment of death ascertainable by clinical tests 
(Iglesias, 1991). Nor is it reasonable to expect 100% accuracy from these tests, for 
such certainty is no part of medicine. It is surely a good thing if brain death 
criteria mark a significant advance on previous means of diagnosing death. 
Diagnosis of death has never been infallible, but is it better now than it has been in 
the past. 

C, Response to These Responses 

The problem with many of these responses is that they do not address the central 
concern. It is generally admitted that brain dead patients have a very poor 
prognosis, but “bad prognosis as such carmot be a criterion for a diagnosis of brain 
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death" (Kaukinen, 1995, p. 78). This also undermines the soothing reassurances of 
reliable diagnosis given by Pallis and others. Upon examination, the evidence 
supporting diagnosis turns out to be the poor outcome of these patients (still 
appealed to in Black, 1995, pp. 381-382). Yet we have just seen that this gives no 
reason whatsoever for supposing that the patients are already dead. 

Some of the examples given cannot be dismissed as misdiagnosis. Though 
journalists, and even doctors, often do refer to PVS as brain death, examples of 
prolonged somatic survival with brain death have been well documented. In a 
paper presented at Cambridge, Shewmon (1997) described a child who had suffered 
massive brain damage due to meningitis. He showed a flat EEG, no spontaneous 
respiration, and fulfilled all the chnical criteria for brain death. The child has 
survived in this state for 14 years. Further tests confirmed this extraordinary 
diagnosis: evoked potentials showed no cortical or brain stem responses; magnetic 
resonance angiogram showed no intracranial blood flow. 

It was illuminating to see the reaction to this evidence by a physician 
responding for the official view. He stated quite calmly that this case must be one 
of misdiagnosis. This was even after a slide had been shown of the MRJ scan 
showing “the entire brain, including the brain stem, had been replaced by ghost 
like tissues and disorganised proteinaceous fluids" (Shewmon, 1997). The child 
was evidently brain dead though his body survived 14 years (and still does at the 
time of writing). This case is the most extreme, but it is only one of many well 
documented cases of prolonged somatic survival with brain death (Jones, 1995, p. 
268). The question of prolonged somatic survival in brain dead pregnant women 
has become so well known as to attract considerable comment (e.g. The Journal of 
Clinical Ethics 1993, 4, no. 4, devoted to the ethical issues involved in keeping the 
bodies of such women alive). These cases are exceptional, but they are not cases of 
misdiagnosis. They are important for this reason: that they show there is no 
necessary connection between brain death and the death of the body. If this is the 
case when the body survives for a prolonged period, it is also in the usual case of a 
much briefer somatic survival. The brain dies but the body itself has not yet died. 

At this point, it is helpful to review the dispute about the significance of the rise 
of blood pressure and other reflexes in brain dead patients. Critics of the present 
status quo about brain death (such as Evans, 1989) claim that these reflexes are 
brain stem mediated; therefore, they show that such patients are not brain stem 
dead, and hence not dead. Some defenders of the reliability of present brain death 
criteria (such as Wetzel or Conci; see Evans, 1989) claim that such reflexes are 
mediated by the spinal cord. Thus, these reflexes are compatible with a diagnosis 
of brain death, and, hence, compatible with a diagnosis of death. What is supposed 
to be at stake in this dispute? The argument seems to go something like this: 

Critics: The brain stem integrates the body. 

This response is mediated by the brain stem. 

Therefore, the body is integrated. 
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Defenders: The brain stem integrales the body. 

This response is not mediated by the brain stem. 

Therefore, this response does not show the body is 
integrated. 

Yet how do critics and defenders estabhsh the major premise? If the response 
of the body to the incision is an example of a response of the body as a whole, then 
the body as a whole is still ahve. If this is mediated though the brain stem, then the 
brain stem is involved in this integrative activity. If this is mediated by the spinal 
cord, then the spinal cord is involved in this integrative activity. Why is the brain 
stem held to be of such great significance? 

It is obvious why some theorists should give the upper brain a special status, 
because of its involvement with conscious thought (see below), but why must the 
brain stem have this unique status as the sine qua non of bodily hfe? Whether the 
brain stem is always necessary for somatic survival is an empirical question, not an 
a priori one. This question can only be resolved by looking at the activity of the 
organism as a whole. The maintenance of bodily life in cases of brain death 
imphes that the brain stem is not the essential component of bodily unity that it was 
claimed to be. “It has become increasingly evident, however, that even the death of 
the entire brain is not equivalent to the biological death of the human organism” 
(McMahon, 1995, p. 94). 

D. Somatic Death 

So deeply entrenched is the dogma that the brain stem mediates integrative 
fiinction that one is inclined to say, “If it does not do this, what does it do? And if 
bodily death is not brain death, what is it? — for it cannot be the death of every cell 
or organ." 

The integration of the body seems to be a function of the organism as a whole, 
rather than a function of any one organ, even the brain. The brain stem stabilizes, 
regulates and modulates an already existing integrated organism (Shewmon, 1997). 
This pre-existing system includes the maintenance of temperature, blood pressure, 
respiration, circulation, the assimilation of nutrients and elimination of waste, the 
many aspects of metabohsm, resistance to infection, and responses to stress such as 
that dramatic response to the incision which makes it necessary to administer 
general anesthetic to the “corpse" during organ retrieval. Assisted ventilation does 
not replace the limgs (which still function to exchange gases) but replaces the 
movement of the diaphragm. Respiration as a metabohc process and an activity of 
the body as a whole is not artificially maintained or replaced. Nor is the heartbeat 
maintained artificially, but it continues spontaneously so long as the supply of 
oxygen is not cut off. In feet, the body of a brain dead patient may well receive less 
support than some other patients who are clearly still alive. A fortiori the bodies of 
brain dead patients are still alive. 
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The death of the body is not identical with the death of any one organ. The 
body can continue to exist even if its heart should stop, so long as some 
replacement can be found (as is clearly shown by heart transplants and heart bypass 
machines). However, the maintenance of spontaneous heartbeat is one sign of 
continued hfe of the body in which the heart still beats. The body does not die until 
it undergoes systemic collapse when it cannot regain its vital balance. The ability 
of the body to maintain itself as a whole and resist spirahng entropy depends on 
general features of the vital systems (this is what is meant by bodily integration). 
Once this integration is lost, destruction occurs. No one should be declared dead 
unless there is destruction of the vital systems of the body. 

The official account of brain death always rehed on the argument that the 
various forms of medical support “masked" the death of the patient (President's 
Commission, 1981, pp, 35-36; Tomlinson, 1984, p. 381). Yet medical support 
(such as assisted ventilation, kidney dialysis, implantation of a pacemaker) does not 
“mask” death but prevents it The body is not artificially alive; it is alive in the 
ordinary sense, but its life needs the support of medicine. Even with this support 
the body dies, usually quite soon, for it is very sick. When a body is really dead (in 
the old-tishioned sense of lacking heartbeat, respiration and integrated 
metabolism) then pumping air into it cannot disguise the feet. The balance cannot 
be restored from outside. 

This account of somatic survival with brain death effectively undermines the 
official justification for identifying brain death with death (Jonas, 1974; Becker, 
1975; Green, 1980; Byrne, 1982/83; Tomlinson, 1984; Wreen, 1987; Seifert, 1989, 
1993; Youngner, 1992; Wilder, 1993; Singer, 1995a, 1995b; McMahon, 1995; 
Troug, 1997; Shewmon, 1997). Whereas the practice of organ harvesting from 
beating-heart cadavers has been accepted, it has not been accepted that the bodies 
of these patients are in fact dead. Many operating theater staff find organ 
harvesting very traumatic precisely because it seems to involve the death of a warm 
and well-maintained body with a beating heart (Youngner, 1985; Rothstein, 1995). 
These reactions are not to be dismissed as misplaced emotions, but rather they are 
the recognition of the fact of the life of these bodies in the fece of an official denial 
of that fact. The official story is no longer plausible and, in feet, never was so to a 
great number of people. The rise of the use of brain death criteria for determining 
death depended from the beginning on other unofficial justifications. These still 
hold sway (even among medical professionals) alongside, or even more 
prominently, than the official justification. Before going on to these other 
justifications, it is well to restate our conclusion of this, the first part of the 
argument: (1) The bodies of brain dead patients are not dead. 

IV. UNOFFICIAL JUSTIFICATIONS 
A. Death of the Person 

Lurking all the time in the background of discussion of brain death are various 
unofficial justifications. These may be divided between those which are 




METAPHYSICAL MISGIVINGS ABOUT “BRAIN DEATH’ 



101 



metaphysical in approach, and those which focus on moral considerations. The 
first involve thoughts like “the body is alive but it is not human life,” or “the body 
is ahve but the person is dead,” The second involves thoughts such as “this life is 
human but it is not worth preserving'’ or “this person is alive, but he will die soon 
anyway.” These approaches are often not made explicit, and many who hold them 
think of themselves as holding the mainstream official position. Such confusion is 
evident in Gillon (1990), but it would be wrong to single out this one example, for 
such mixing of justifications is ubiquitous throughout the literature on “brain 
death” (Tomlinson, 1990), The overall effect is that justifications which are in feet 
incompatible with the official position tend to buttress the pseudo-consensus in the 
fece of counter-evidence of the sort outlined above. It is, therefore, necessary to 
examine in turn the metaphysical and moral considerations which lead people to 
fevor the removal of organs from living human bodies with dead brains. 

Metaphysical justifications of brain death as death distinguish the death of the 
person from the death of the biological organism. Those who justify brain death in 
this way would extend the concept to cover other patients who were clearly alive 
but who had lost consciousness, as in the case of PVS patients. These theorists talk 
about higher brain death (Veatch, 1993) or neo-cortical death (Puccetti, 1988), 
since it is theorized that severe brain damage in the upper parts of the brain, as 
occurs in PVS, is enough to render conscious thought impossible. There are some 
problems with the diagnosis of PVS and with deciding how much brain damage 
makes conscious thought impossible (Capron, 1987; Shewmon, 1989), but it seems 
obvious that at least those chnically diagnosed as whole brain dead must have 
iireversibly lost consciousness. It is precisely these cases the Harvard report had in 
mind when it defined death as irreversible coma (Beecher, 1968). 

There are a number of different forms of the metaphysical justification of brain 
death as the death of the person. These vary according to the underlying 
metaphysical account of the person being set forth. There are consequently more or 
less refined forms of this justification. The following list is not exhaustive, but 
covers the main fonns of the argument in use in the contemporary discussion. 

B. Cartesian Dualism 

A position popular among the general public which is also accepted by a minority 
of philosophers holds that the human person consists of two things: a mind (also 
identified with “the soul” or “the spirit”) and a body. Its most femous 
philosophical advocate was Rene Descartes. The mind is the thinking thing; in 
contrast, the body is a kind of machine. The means of the interaction of mind and 
body is obscure, but it certainly happens via the brain or some part of the brain 
which collects sensory information and controls the rest of the body (including the 
voluntary muscles). The brain is, thus, the interfece between mind and body, the 
place where the two interact. If the brain is irreversibly destroyed, then the mind is 
cut loose from the body. The person, as a composite of soul and body, has died. So 
long as it could be empirically verified that the organic basis of conscious thought 
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had been destroyed, then one could confidently declare the person dead even 
though the body lived on. This is often the picture behind comments such as “My 
son died three years ago, this is just an empty shell" used of a PVS patient. 

Although this view remains influential in the popular imagination and does 
have some philosophic following, in this century it has been undermined by a 
thoroughgoing philosophical critique. The idea that the person is a substance 
inside the machine of the body created many problems in epistemology. How can 
one know that there is an “external world"? How can one know that other bodies 
have minds inside them? If we can never experience things as someone else does, 
how can we know that they have experiences at all? While these questions may 
seem fatuous to someone unfemiliar with them (surely we know that other people 
and things exist), philosophers have failed to give good rational arguments to show 
how we could in principle know these things. While there were many proposed 
solutions, none ever gained widespread acceptance. If these questions are less 
debated now, it is not because a solution was ever found, but because philosophers 
grew tired of the fruitless quest. 

The problem with these questions is that they assume a view of the person 
which is quite false. When they dissociated “internal" (mind) from “external" 
(body) in principle, they found it was not possible to join them up again. The only 
solution to this problem is not to dissociate the two in the first place, but to 
acknowledge the holism of the human person. What we see is outside of us. This is 
a real relation. We do not see internal images (though seeing may involve internal 
images); we see objects in the world. The grammar (the concepts) of looking or 
seeming are parasitic upon the practice of seeing. Perception does not concern 
some inner and private world but is a real relation to external perceptible things. 
Even pain is to be imderstood in reference to possible damage and to natural 
behavior, and not simply to some inner private object called “my pain." This was 
well exposed by Wittgenstein almost 50 years ago. 

If I say of myself that it is only from my own case (hat I can know what the word *^am” 
means — must I not say the same of otbet people too? And how can I generalise the one 
case so irresponsibly? 

Now someone tells me that he knows vs4iat pain is only horn his own easel — 

Suppose everyone had a box with something in it: we call it a "beetle”. No one can look 
into anyone else’s box. and everyone says he knows what a beetle is only by looking at his 
beetle. — Here it would be quite possible for everyone to have something different in his 
box. One might even imagine such a thing constantly changmg. — But suppose the word 
“beede” had a use in these people's language? — If so it would not be irsed as the name of a 
thing. The thing in the box has no place in the language'game at all; not even as a 
something: for the box might even be empty — No, one can ‘divide through' by the thing in 
the box; it cancels out> whatever it is. 

That is to say: if we construe the grammar of the expression of sensation on the model 
of 'ot^ect and designaiion’ the objeci drops out of consideration as irrelevant {Wittgenstein. 

1958, p,29J). 

These considerations are not only about language bul expose the problems with 
the underlying concept of the person. We cannot properly understand perception 
and language if we think of the person as a mind interacting with a body. The 
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person has lo be construed as a whole being living in the world. It is not commonly 
realized that materialism suffers from the same problems as this substantial 
dualism. The basic terms of materiahsm are indeed taken from this substantial 
dualism except that the existence of an immaterial substance is denied (Braine, 
1992» pp, 19-68). Often materiahsm takes the form of a brain/body dualism. This 
approach solves none of the epistemic problems of Descartes' dualism and adds to 
them the mystery of a consciousness which is produced by purely physical 
processes, and which runs parallel to them without causing the many actions which 
seem to be effected by our conscious reasoning, 

C, Lockean Persons 

The dominant analysis of the human person in the present English-speaking 
philosophical community lakes its influence less from Descartes than from John 
Locke. The difficulty of resolving the speculative questions concerning immaterial 
and material substances has led to a more modest and pragmatic approach. 
Whatever the basis of consciousness might be, some hving things have it and some 
do not. The thing that concerns a conscious person is the continuity of his or her 
personality (memories, commitments, attitudes). It is this psychological continuity 
which constitutes the person as a person (at this point there is a convergence with 
Descartes). So, if the possibility of any psychological hfe is cut off (by irreversible 
brain damage), then there is no person. A body might continue to hve on, but 
because this body is no longer the barer of any psychological attributes, it cannot be 
a person. A fortiori, it cannot be the same person it was before, thus the person 
must have died. 

This account has the advantage of holding that the death of the person follows 
simply and immediately from the irreversible loss of consciousness. The death of 
the person is nothing else but the loss of those conscious attributes. There is no 
need to speculate about the nature or causes of consciousness. So long as we can be 
confident that conscious thought is no longer possible, then de facto we have 
shown that the person is dead. However, this advantage carries with it a defect. 
The unwillingness to identify the person with a substance (material or immaterial) 
generates many paradoxes. If personal identity comprises the identity of conscious 
attributes (rather than anything “underlying") then it seems it can be lost by 
degrees. A phrase like “He is not the person he used to be", could be taken 
hterally. Over time persons would gradually cease to be themselves and become 
other persons (this conclusion is exphcitly embraced by Parfit, 1986). There is no 
possibility of counting persons through time for, though there is continuity, there is 
never strict identity, but rather continuous change. You never meet the same 
person twice, but then you never are the same person twice either! 

This account of the person is highly contrived. It could mean that, if somehow 
a number of persons in the future had my memories and character, there would be 
no matter of fact as to which one was in fact me. If they all actually possessed my 
memories and character, they would all have an equal claim to be continuous with 
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me and I should be as concerned for them as I am for myself. Parflt has an 
extensive analysis of being concerned for oneself and hopes to show by his analysis 
that long term selfishness is irrational (though, of course, crude and immediate 
selfishness would become more rational). Such considerations, however high 
minded, are beside the point. Someone may have more concern for another than 
for himself or herself (say a mother for her child), but she does not think that she is 
the same person as her child! She may prefer that she die and her daughter live, 
but she does not believe that she will live in (or as) the daughter. I hope that when 
I die, God will raise me from the dead. This wish is emphatically not a wish that 
God should raise someone very like me (with my memories and character). The 
identity of persons is not a relation of similarity (as if twins by becoming similar 
enough could become the same person), nor is it even a relation of continuity, for 
every time someone fells asleep consciousness is intermpted and character and 
attitudes can certainly undergo dramatic and disruptive change within the 
biography of the same person. 

A person is an individual .^bstance of a rational nature, a real object which is 
prior to the psychological attributes it has and is the foundation for true 
psychological continuity. A person is a thing of a particular sort (in the human 
case, a rational animal); a person, not only an aspect or a quality of a thing. The 
resolution of questions of personal identity depends on the substance with which 
the person is identified. A person can be identified with his soul or his brain and 
that can resolve questions of personal identity, but it only brings us back to the 
conceptual problems involved in dualism. 

Therefore, despite the apparent advantage of the neo-Lockean approach, it is 
still subject to problems due to its implicit dualism. It makes the person a different 
thing from the animal Yet if one asks, “What makes me the same person through 
time?’ it is surely because I am the same living bodily being, i,e., the same animal. 
As Wiggins says, ''by person we mean a certain sort of animal and for purposes of 
both politics and morahty that is the best thing for us to mean” (Wiggins, 1980, p, 
187). 

D. Thomist/Aristotelian Account 

The Lockean account of the human person has certain advantages over the 
Cartesian account, but it is still vitiated by an obstinate dualism. The most 
sophisticated metaphysical accounts of brain death as death are those that renounce 
any form of dualism. They are based on the metaphysics of Aristotle (Matthews, 
1979) or of St Thomas Aquinas (Shewmon, 1985). These authors hold that we are 
indeed animals of a particular kind and, like other animals, are conceived, bom and 
die. The significance of human death may be different, but the biological 
conditions for human death are the same as those for other animals. Human death 
is the death of a biological organism. 

According to the Thomist/Aristotelian view, death is the passing away of one 
substance (the living animal) and the coming to be of another, or others (the 
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corpse). This is quite counter-intuitive for some modem commentators, e,g. 
McMahon (1995, p. 99): 

ooe might hold that the living orgaaiim and the corpse are oot one and the same thing The 
corpse is not a phase in the history of a body that was once alive, rather, it is a different 
substance altogether, one that pops into existence upon the death of the organism. 1 
assume, however, that this is even less plausible than the idea that we may continue to exist 
after death as corpses. 

If one substitutes “comes to be” for the satirical phrase “pops into existence,” 
this is a fair and accurate account of the Thomist/ Aristotelian position. Why is it 
thought to be so implausible? The reason depends on the understanding of 
material stuff appealed to. We are presumably supposed to agree with the remark 
that “a corpse is a phase in the history of a body.” Since what exists is the body, 
the presence or absence of life is only accidental to its identity. This becomes more 
explicit later when he says, “when the entire brain dies, that is certainly sufficient 
for the ceasing to exist of the mind, but not, in the nonnal case, of the ceasing to 
exist of the brain. A dead, nonfunctional brain is still a brain” (McMahon, 1995, p. 
103). 

This is precisely what an Aristotelian would deny. What is it that makes the 
brain a brain? Is it its chemical composition? If we liquify a dead brain would it 
still be a brain? What makes the brain the brain is not only that it contains certain 
stuff, but that it has a particular form^ shape, structure. The brain only makes sense 
as the organ of an animal, and this accounts for its structure and function. What 
happens when it dies? At a basic level, it ceases to have the functional structure 
(the metabolizing dynamic form) that it had. It may still have the outward 
appearance of a brain but the similarity ends there. The remains of a once living 
object are, at a biological (and hence metaphysical) level, a different sort of thing 
than a living being. Indeed, the remains are generally an accidental juxtaposition 
of many things, including chemical compounds and larger structures, which are no 
longer held together by being a part of a living unity, but now only by inertia (what 
has not yet fallen apart). If it is admitted that what makes a brain a brain has to do 
with its structure, then one should say that “structure” should not be interpreted in 
a superficial and static way, but should refer to the structured life of a living, 
functioning whole. 

The death of an animal is then the passing away of one form (the form of the 
living animal) and the coming to be of other forms which were once included 
(implicit) within the fonn of the living animal. So, for instance, the life of cells 
and organs which once took their place within a larger substantial whole (that is as 
a part of a whole animal) now become the substantial forms for separate remains. 
The skin cells or the kidney could be removed and live separately with a life which 
is no longer the life of the whole animal. Other structures like bones, or chemicals 
like water and glucose become stuff which exists in its own right, no longer 
essentially a part of a living whole. So if the death of an animal always leaves 
some form or forms which were once implicit in it, could the hving animal die and 
leave remains which were still a living whole but which were no longer the same 




106 



D.A. JONES, O.P. 



living animal? Could there be a substantial change where the animal died but what 
remained still had some life as a whole of its own? 

Shewmon has developed his own views considerably (Shewmon, 1985, 1989, 
1997). In 1985 he imaged removing an intact living brain from a human being and 
keeping it alive in a vat. Assuming the rest of the body continued to live, like the 
body of a brain dead patient, we face the question: Which body is the patient, the 
brain (without the rest of its body), or the rest of the body (without its brain)? The 
answer seems clear. The brain is the same person and the brainless body is a sort 
of living human remains. The rest of the body has a life which came from a human 
person but which is no longer human life. For hmnan life is essentially the life of a 
rational animal. The life of a brainless body is like the hfe of an individual organ 
that continues to live for a while outside the body (a heart or a kidney). 

This manner of reasoning would have the same practical consequences as the 
other metaphysical justifications, for it would identify the death of the person with 
the destruction of that part which makes human consciousness possible. After this, 
the body would still be alive, but it would not be the same human animal any more; 
rather, it would be the living remains that came to be when the rational animal 
passed away (Shewmon, 1985). 

£, Begging the Question 

This account takes seriously the human being as a certain sort of animal. It does 
not identify the person with one organ (the brain), nor with an immaterial part (the 
mind), nor with a set of powers and attributes (the personahty). The person is a 
whole living rational animal. However, an essential part of that animal is its brain, 
the vehicle of its rational powers. Without this organ the remains are not really a 
human being any more, Matthews (1979) thinks the same is true of a decerebrated 
cat. A cat without a brain is not a cat (as a dead cat is not a cat). It is in truth a 
different sort of thing. 

This story is certainly logically coherent, but it is not rationally compelling. 
Shewmon did not give sufficient reason for drawing the line where he did. The 
thought experiments given in defense of the position begged the question. To be 
sure, if we took a brain out of a living body, and that brain was still the vehicle of 
thoughts or feelings, then we would have to say that it was a person — for a thought 
is an action of a whole person. If we were then asked to choose between the brain 
and the rest of the body, as to which was the person who underwent the operation, 
we would no doubt think the brain had the better claim. Also, given that we started 
with only one person, we might assume that we end with only one person, with the 
result that the rest of the body is no longer a person. That seems to be the meal of 
this argument. 

It is not clear that such an operation could be successfully achieved. Nor is it 
clear that a separated brain could have thoughts and be the body of a living person. 
Yet for the sake of argument let these conditions be granted, for the central 
problem with this argument lies elsewhere. 
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This story is attractive because it has been carefully chosen. It challenges some 
of our assumptions but leaves others unquestioned. In particular, it makes the 
assumption that in every case, (even in these contrived cases) the number of 
persons involved must remain constant. Yet consider a case where a brain is 
divided in two and each half brain survives (as seems physiologically possible, at 
least for the upper brain). What if half the brain were removed and the other half 
left with the body? We would be confused as to the identity of each. We would say 
either that one of the two halves was a newly created person, or that both halves 
were newly created persons, and neither one was identical with the person who 
underwent the operation. This is similar to Shewmon’s case where the whole brain 
is taken out of a living body. We might say that the brain took with it the old 
person and a new, profoundly handicapped person had come into being, or perhaps 
that the person had split in two, and neither was identical with the person who 
underwent the operation. We can resolve this case without being obliged to 
postulate a humanoid animal, a hving human being that is not a human person. 

Now consider the case where half of the brain of a patient is destroyed in situ. 
Peihaps there are clinical states which come close to this. Would we have any 
doubts at all that this is the same person who underwent the operation? None at 
all. Note that it may be either half of the brain which is destroyed without affecting 
the example. There is no single bit of the brain, nor the brain as a whole, nor of 
any other organ which is the carrier of identity, rather it is the living organism as a 
whole which endures through time. Note then that separation of the body into two 
raises questions of identity which pose no problem when what is involved is not 
division but destruction. It is the presence of an alternative candidate (with an 
equal or better claim to continuity with the person) that causes us to have doubts 
about someone’s identity. 

Brain death involves no sphtting of the person, no problems of identity due to 
alternative candidates, but simply the destruction of an organ. In the case of brain 
death there is no doubt as to the identity of the person. We know both who that 
person is and that that person is alive^ though mentally impaired. 

The general philosophical literature continues to debate issues of personal 
identity considering, among other things, the implications for personal identity of 
brain transplant operations. There have been attempts to use these considerations 
to resolve the status of brain dead individuals (Green, 1980; Shewmon, 1985; 
McMahon, 1995). Yet this whole approach has been well criticized because, even 
if this approach is right about personal identity^ questions of identity do not, in 
themselves, resolve questions of life or death. 

To justify (be brdo death view of death, we need (o know when an individual is dead, (hat 
is constitutes the conditions and meaning of death which explain and validate brain 
death criteria, not whether an individual is (be same individual who existed before. In 
short, we need (o know sometbbg about the conditions which are necessary for an 
individual's being abve as opposed to dead, not \^Ktber an individual is still a particular 
individual or person, Jones (Agich, 1986, p, 268), 




108 



D.A. JONES, O.P. 



F. Actuaiism 

The most significant elements of human life involve our consciousness and rational 
powers. These include all our voluntary actions, eating, talking, playing football, 
no less than our acts of pure and private contemplation. However, it is obvious that 
we do not exercise these powers all the time, as sleep, drugs or injury may prevent 
us from using them. Shewmon (in 1985) accepted the personhood of the early 
embryo because, though he or she does not do any actual thinking, he or she has 
the capacity to grow a brain, to develop his or her rational powers, and this is 
something inherent in his or her nature. It follows from this that one doesn’t have 
to actually exercise a power in order to possess it radically, as a capacity of one’s 
nature. In this regard, our rational powers should not be treated differently from 
our other powers. To be sure, they are more important to us, more interesting, 
more characteristic of our essence, but they are all equally powers of a substance, 
the living human person. Like all powers they have to develop and mature, they 
can be exercised or neglected, they are not in use all of the time, and they may be 
impeded by injury or illness. 

If a man loses his sight, we do not say this makes him a different person. 
Taking this metaphor too hterally is what causes problems for the Lockean 
approach to personal identity. It is logically possible that one person (with sight) 
ceases to be, and another (blind) comes to be in his place, but we do not have 
sufficient reason to suppose any such thing really occurs. The person is still the 
same being; he has only lost a capacity. In like manner, it is indeed a subtle form of 
actuaiism to think that we must possess a functioning brain to be the same rational 
animal, (A point made by Seifert [1993] against Shewmon [ 1985] and conceded by 
Shewmon [1997]). The brain function may be destroyed, but the capacity is still an 
intrinsic part of our nature. We do not become members of another species by 
severe brain damage. We are not literally “vegetables” (“He would never want to be 
a vegetable” is quoted with approval by Gillet [1986]); this is bad metaphysics as 
well as bad manners. We remain human beings and, as such, subjects of rational 
powers even if injury or illness persistently prevent us from exercising them. 

It has been claimed (Lizza, 1993, p. 355) that there is a consensus of classical 
and modem philosophical thought upholding reason as a constitutive part of 
human nature, and therefore “some potential for cognitive function is necessary for 
personhood,” However this only follows if “some potential” relates to the very feet 
of the person being alive and human (and therefore possessed of a human nature). 

If “some potential for cognitive function” means a present ability, then immaturity 
or injury are not being taken seriously. A newborn infant has no present ability to 
speak, but few philosophers have thought of newborns infents as non-human or 
non-persons. Rationahty is part of human nature, as are our five senses, our abihty 
to laugh and cry and walk, and many other things. These characteristics develop in 
us and may be lost (in the sense that we can no longer exercise them) without our 
ceasing to be human. This is true of every power of an animal, including our most 
extraordinary rational powers. They may be impeded, but they are only lost 




METAPHYSICAL MISGIYINGS ABOUT “BRAIN DEATH* 



109 



radically when the animal dies and the living being, in which all these powers 
inhered, is no more. 

The dividing hne between life and death comes not when this or that abihty is 
lost but only when the organism can no longer be maintained as a unity. Death is 
maiked by a transition from unity to multiplicity, even if some of the parts then 
retain a life of their own, for a time. It is the point at which an individual no 
longer functions as an integrated biological unit. 

This holist account of the life and death of the human being is, in fact, the 
traditional Judeo-Christian one (Penlz, 1994). The dogmatic teaching of the 
Catholic Church is that the rational soul is per se “the form of the body” (Council 
of Vienne, 1311). The soul and body form a unity, a single nature with rational, 
sensitive and vegetative powers. The idea that soul and body are two things — so 
that the soul can be understood without the body, and the living body can be 
understood without the soul — has never been the official Christian view, though it 
has been held by many Christians. 

What is wrong then with saying that the soul acts on the body via the brain? 
This assumes that the body already exists before the soul acts on it. In fact, it is the 
soul that constitutes the body as a living body. The soul is the form of the body, not 
an invisible motor moving it. The body is not the instrument of the soul, rather the 
soul is the principle of life of the body, the basic fonn it has as a hving thing. St. 
Thomas Aquinas gives the classical statement of the soul as the form of the body 
{Summa Theologiae^ la, Q 75, Q 76). He asks the question whether the whole soul 
is in each part of the body. To this he replies that it is, but it does not have the 
same relation to each pari and does not have the same relation to any of the parts as 
it does to the whole, “Its relation to the whole is not the same as its relation to the 
parts; for it relates to the whole primarily and essentially, as to its proper object; but 
it relates to the parts secondarily, inasmuch as they are ordered to the whole” 
(Summa Theologiae^ la, q. 76, art. 8). In this way it is true to say that the brain is a 
vehicle for the soul, or that the soul is present in the brain, in as much as the brain 
is an organ of the whole. Yet if the whole can survive without this organ, then de 
facto the soul is still present in that whole and in the parts, inasmuch as they are 
parts of the whole. 

So long as the organism as a whole is still alive he or she is the same animal, 
the same human being, the same person. So (2), the person is not dead until his or 
her body dies. 



V. AS GOOD AS DEAD 

Many people who accept the practice of treating brain dead patients as though they 
were dead do not, in feet, beheve that such patients really are dead. They believe 
that the body is alive and, therefore, that the patient is alive. As Singer (1995b, p, 
50) put it: 



The noiioo of wbole-brain death, I felt, was already somerbbg of a decepiioa, an erhicaJ 
choice masqueradbg as a medical fact. To cnove to a higher dehnitioo of death would 
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stretch an already dubious deception too far. As Steve Keeley bad said, it would not 
work— who was going to bury a 'corpse' diat was stUl breathing \^e the lid of the coffin 
was nailed down? 

Nevertheless the diagnosis of brain death, with its certainty of irreversible loss of 
consciousness and its near certain prognosis, is thought to be practically equivalent 
to death. These patients will not regain consciousness, neither will they live veiy 
long. For the sake of a very great good, is it not reasonable to treat them as though 
they had already died? (Gillet, 1990; Torahnson, 1993; Singer, 1995a, 1995b; 
Troug, 1997). Even if the brain dead person is alive, he or she cannot express that 
life by any personal acts. All that a person does or could value has gone. The 
person has no interests that can be compromised; there is nothing that matters to 
the patient. *The orienting, reflexive and vegetative responses that remain do not 
constitute mattering because there is neither a way in which they matter nor a 
reason why they matter to the human being involved" (Gillet, 1990, p. 197). 

Like the second set of metaphysical justifications, these moral justifications 
would expand the scope of brain death to cover a wider group of patients. The 
metaphysical justifications would apply to any patient who had irreversibly lost 
human consciousness (or in some versions, human rationahty). The moral 
justifications apply to any patient who is deemed not to have any interest in being 
kept alive, or for whom his or her best interest is served by his or her death. It is, 
in effect, an argument in favor of euthanasia that starts with a group of patients 
who are not actually suffering and who are not able to express conscious human 
responses. The argument starts with those who are irrecoverably unconscious and 
near death, but extends naturally to other patients who are irrecoverably 
unconscious but not dying, and also to those who are dying but not unconscious; 
and from there to a variety of individuals who suffer from conditions deemed to be 
wretched, unbearable or undignified. 

The proposal to take organs from anencephalic newborns (infants whose brain 
consists in scarcely more than a brain stem) (Capron, 1987) and much present 
discussion about the withdrawal of basic care from PVS patients (Fisher, 1993; 
Gormally, 1993) show how the unofficial justifications of brain death, always 
influential, have started extending their reasoning to other areas. Another example 
of this is the Pittsburgh Protocol. Pittsburgh is a major transplant center that feels 
acutely the scarcity of organs available for transplantation. In an effort to widen the 
pool of organ donors, it was decided to turn again to non-beating-heart donors as a 
source of organs. 

Most patients who die, wilhng to donate organs, never fall into a state of brain 
death such that their organs may be harvested. For these patients another strategy 
was developed. For those dependent on intensive care which is, in their case, 
futile, they would be taken off hfe support in the operating theatre. Two minutes 
after the heart stopped, the transplant team, which was waiting, would begin organ 
retrieval. No member of the transplant team was to be involved in the decision to 
withdraw treatment, nor in the withdrawal of treatment itself The transplant team 
was not even permitted to be in the theater until the patient’s heart had stopped. In 
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this way, it was thought that the appearance of treating one patient for the sake of 
another could be excluded. 

After two minutes, the state of the patient could still perhaps be reversed, 
though spontaneous resumption of heartbeat would be unlikely. The patients in the 
Pittsburgh Protocol are not dead when the organs are removed. Time of death is 
given as the last heartbeat, but this is a convenient fiction to allow fresh organs to 
be harvested from a living patient (Lynn, 1993; Capron, 1993; Weisbard, 1993). 
Those who drew up the protocol were aware that it represented a controversial 
extension of the possible range of donors but thought it justified basically on moral 
grounds, as the donors lose little and the recipients gain much. 

Many defenders of brain death confuse medical, metaphysical and moral aspects 
and are not clear about what reasoning is actually doing the work. 

Others are commendably clear about which justification they favor: the official 
justification (Bemat, 1992; Lamb, 1995); the metaphysical “death of the person” 
justification (Lizza, 1993; McMahon, 1995); the moral “as good as dead” 
justification (Singer, 1995b; Troug, 1997). 

However, even some of those who publicly oppose brain death as the criterion 
for death still hold a modified form of the moral argument. They argue that organ 
harvesting is not deliberate killing. For example, Catherwood (1992, p, 38), 
speaking of organ harvesting from a brain dead donor, says, “It seems unreasonable 
to speak of removing the heart as killing the patient, since leaving the heart in 
place also results in his death,” Further, Shewmon (1997, p. 82), referring to the 
Pittsburgh Protocol, says: 

In the absence of circuJating blood, however, 'vital’ organs are no longer vital, including 
even the non'beating heart, their mere presence in the body conatimtea nothing to the 
body’s physiological integrity or remaining brief span of life (perhaps of the order of tens of 
minutes), therefore their removal would neither cause nor even accelerate death 

Using the Patient 

Shewmon (in 1997) tentatively argued that it may be licit to take out someone's 
heart and other vital organs while the person is not yet dead, based on the 
consideration that these organs are not actually being used and will not be used 
again (for there is no intention to resuscitate). But the reasoning here is frllacious. 
While the person still has his or her vital organs intact, the stale is reversible. If 
blood circulation could be restored, the patient would regain some integrated 
function. If the vital organs are removed, the patient cannot be resuscitated, his or 
her state is irreversible, and Ihe body is deprived of its ordinary means of 
maintaining itself It is as if we were to say — there is no harm in taking the 
patient's heart, as he wasn't using it at the time! The question is not whether the 
patient was using his heart at the time, but whether he could use it, and whether 
taking his heart renders irreversible his loss of function. 

Likewise, it is no defense against killing to say, as Catherwood does, that if the 
person hadn't been killed he or she would have died of something else anyway. 
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This is always true. If a patient goes into an operation alive and his or her vital 
organs are removed and the patient leaves the theater dead, that is because he or 
she was killed by the operation. Maybe if he or she had not undergone the 
operation he or she would have died soon of some other cause (perhaps irreversible 
cardiac anest was not fdi of?). Nonetheless, the cause which did, as a matter of 
fact, kill him or her was the organ harvesting operation. Consider an example. 
Imagine two teams of surgeons are putting in bids for the same body. Only one 
team gets the body, but if that team does not operate, the other team will. Clearly, 
whichever team operates, they know that had they not operated, the patient would 
have died at the hands of the other. Nevertheless, there is no doubt over which 
team actually killed the patient — the team that actually performed the operation 
which resulted in the patient’s death. The other team is in no way the cause of the 
patient's death. 

Organ harvesting from beating-heart “cadavers” or from very fresh non- 
beating-heart “cadavers” (as in the Pittsburgh Protocol) is the cause of death of the 
organ donors. They are not dead before. They are killed in the process of 
harvesting their organs. Perhaps, though, it could be argued that the donors’ 
deaths, though deliberate, were not intentional. Certainly it is not the primary aim 
and intention of the operation to harm the patient, but harming the patient is only a 
bad side effect of the good intention of harvesting organs. Could this not be 
justified by the traditional doctrine of double effect! The principle of double effect 
allows an evil to be done as an unintended side effect^ though such an act would 
have been wrong had the evil been done intentionally. The classic case is the 
moderate harm caused deliberately by self-defense, (See Gallagher, 1990 for 
historical perspective, and Fiimis, 1980 for a modem formulation). 

While the operating team does not aim to kill the patient, they clearly do 
deliberately cause the patient's death. The principle of double effect traditionally 
dealt with actions which have two indivisible effects. The good action in itself has 
these unwanted ill effects. However, in the case of organ harvesting, it is not clear 
that the operation has any immediate good effect. The organs will subsequently be 
used to do good, but the organ harvesting operation considered as such simply 
mutilates and kills a hving body. The organ harvesting operation could be done 
even if none of the organs were subsequently used. It is a separate act which must 
be justified in itself if it is to be done. Killing a patient to obtain organs to help 
others is an archetypal example of doing evil that good may come. It is not 
possible to fit it into a pattern of an intrinsically good act with bad side effects. 

It is essential to be clear here about exactly what is being proposed. One patient 
who is dying is undergoing an operation, not for his or her benefit, but for the 
benefit of another patient. As a result of the operation, the donor is killed. One 
patient is being used for the sake of another. What the doctors do to the donor is 
not medicinal, nor is it compatible with the Hippocratic tradition. 

There has been some fuss made about the “dead donor mie,” as though this 
were mysterious or arbitrary (Arnold, 1993; Troug, 1997). What is wrong with live 
patients donating their organs? A living donor may donate a kidney or the lobe of 
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a liver, but not both kidneys or the whole liver. These procedures are increasingly 
common, but they are justified because they do no serious harm to the patient. No 
bodily function is destroyed or mutilated. During such an operation the donor 
continues to be a patient and a subject of concern for theater staff. Organs may be 
harvested from living patients so long as they are still respected, are treated as 
patients in their own right, are not abused, banned or mutilated for the sake of 
others, and their donation is voluntary. 

It is therefore gravely, and in principle, wrong to deliberately cause the death of 
an organ donor in an operation not undertaken for his or her benefit. It violates the 
respect every doctor should have for the hfe of the patient and betrays the 
relationship which is founded on this respect. It is certainly true that the organs 
retrieved are put to good use. It is also true that these patients are near death in any 
event. Nevertheless, they must not be deliberately killed so that their organs may 
be used for the good of others. It is essential that this issue is seen in context and 
not isolated from larger questions of moral justification. In order to justify taking 
vital organs from a living donor (and kilhng him or her in the process), it is 
necessary to overcome the traditional prohibition on harming the patient. Lifting 
this prohibition leaves the way open to using not only this class of patient, but any 
class of patient deemed no longer worthy of protection; for example, anencephalic 
infants, PVS patients, the terminally ill, and perhaps the mentally impaired. 
Which categories one includes is essentially an arbitrary decision (Submission to 
the Lords, 1994, p. 123). 

The justification for taking vital organs from living brain dead patients can be 
seen as a fonn of the argument for euthanasia. As such, this justification is 
vulnerable to the well estabhshed criticisms of euthanasia (Gonnally, 1994). 
Whether voluntary or involuntary, organ harvesting from ‘'brain dead” patients 
involves a decision that some human life is without point, worth or dignity; thus 
that life is no longer a subject for reverence but for use. By undennining the right 
to protection against killing, the very notion of inalienable rights is called into 
question and all human goods are deemed tradable (John Paul II, 1995, sections 70- 
71). Further, such organ harvesting requires of doctors a fundamentally different 
attitude toward their patients — doctors become not only healers but kind 
executioners. The role of the physician is, therefore, radically transformed. 

Euthanasia is now widely debated, and there are many who campaign in its 
favor. Yet even if one were persuaded of the tender mercies of euthanasia, the 
proposal that brain dead patients be used as a source of living organs involves 
further considerations. These patients are killed, not for their own sake, but for the 
sake of those who will benefit from their organs. This is not mercy kilhng, it is 
straight utilitarianism. As Bernard Williams once wrote, “’He would be better off 
dead' can be said for many dubious reasons: the most dubious is that we would be 
better off if he were dead” (Wilhams, 1985, p. 42). 

The fundamental problem with the Pittsburgh Protocol is that, despite the 
separation of decision makers, it is still clear that one patient is being treated for 
the sake of another. This could still be a problem even if the patient were actually 
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dead when the organs were removed. If the treatment of the hving patient is 
concerned only or primarily with him or her as a source of organs, then he or she is 
no longer being treated ethically. The careful arrangement of death in an operating 
theater, with a transplant team standing by, is evidently planned not for the donor's 
sake but for the sake of another patient's good (Rutecki, 1993; Fox, 1993; 
Weisbard, 1993; Hardacre, 1994; see in this context the pragmatic arguments of 
Walanabe, 1994 against heart transplantation). 

The death of a loved one for the sake of another person explains the anguish 
sometimes experienced by the relatives of organ donors. (This was brought home 
to me by Peggy Stone of the Australian organization Silent Hearts which exists as a 
support group for the relatives of organ donors). Even when donors and relatives 
of donors are treated well, this seems to be simply a pragmatic means of ensuring a 
stable supply of organs. The donor is no longer treated as a patient in his or her 
own right, nor are the relatives objects of concern for themselves and for their loss. 
The wilhngness to kill the patient in organ harvesting (which is the present reality) 
is only an extreme expression of a problem of attitude already discernible in “death 
by protocol." 

The aim of the team is that the patient should die so that organs can be 
retrieved. If somehow the patient spontaneously recovers, the aim and objective of 
the exercise is thwarted. Such an attitude can be seen even in a writer such as 
Capron. Having been resistant to the proposal that vital organs should be taken 
from living anencephalics, he concludes, “Medical ingenuity should be directed 
toward finding ways to care for anencephalic (and other babies) so that when they 
become brain-dead, they can become organ donors (with their parents' 
permission)” (Capron, 1987, p. 9, emphasis added). The afterthought about 
parental permission cannot disguise the fact that these patients are being thought 
about and treated as potential organ donors, rather than as dying infants who are 
patients in their own right. 

As good as dead is not, in fact, as good as dead. Even dying or severely 
handicapped individuals do not cease to be persons who are worthy of respect and 
treatment as patients. It is always and gravely wrong to hann one patient for the 
good of another. If this principle is abandoned, there are implications not only for 
transplant medicine, but also for the practice of medicine as a whole. Abandoning 
this principle represents a betrayal of the relationship in which the patient entrusts 
himself or herself to the care of the doctor, and it undermines the first and most 
basic principle of all ethical medicine, primum non nocere. For (3) A living patient 
is not to be used for the good of another. 

VI. CONCLUSION 

The very persistence of the term “brain death" is evidence of the conceptual 
confusion surrounding its use. People do not refer to patients as “heart dead" or 
“circulation dead,” for if someone is dead, he or she is dead, simpliciter. That 
medical workers, lawyers and the pubhc persist in making the distinction between 
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“death” and “brain death” shows that the identification of brain death with death is 
far from agreed. Brain death seems to represent a different sort of death than 
ordinary death, a hint of the tension between official and unofficial accounts of the 
death of the person. Even those who work in the area are confused about how to 
justify the identification of brain death with death (Youngner, 1989; Tomlinson, 
1990). 

In order to effectively criticize the concept of brain death, it first must be 
clarified, with the medical, metaphysical and moral aspects distinguished. If this is 
not done one sort of justification tends to buttress another without itself coming 
under critical examination. Even if brain death is not the death of the body, the 
person is dead, and even if the person is not dead, he or she soon will be. He or she 
is as good as dead. Such justification is like putting one leaky bucket inside 
another and hoping that together they hold water. 

Having carefully distinguished medical, metaphysical and moral issues, the 
present paper has defended three theses: 

(1) Medical: The bodies of brain dead patients are not dead. 

(2) Metaphysical: The person is not dead until his or her body dies. 

(3) Moral: A living patient is not to be used for the good of another. 

If these three theses are accepted, then there needs to be an immediate 
reexamination of the permissible limits of organ procurement. Organ harvesting is 
only permissible on live donors, when it does no serious harm to any function. 
Only if it can be established beyond doubt that the patient is dead may organs 
actually be removed. Preparations of the body for organ harvesting may be made, 
with the patient's permission, if they do no harm to the patient, but one must be 
very wary of treating one patient for the sake of another. The patient must always 
remain the primary object of treatment. 

The practical consensus which prevails at present is, and has been, the product 
of quite different rationales. If this analysis is correct, what will replace it is not 
another consensus (progressive or conservative), but rather the politicization of this 
area of medicine, as has aheady occurred with abortion, and may yet with 
euthanasia. Even now the consensus is showing signs of strain (Youngner, 1992; 
Veatch, 1993; Wilder, 1993). Proposals for the use of hving anencephalic infants 
as organ donors, the Pittsburgh Protocol, the acceptance of withdrawal of basic care 
from PVS patients, and the debate over euthanasia extend the unofficial 
justifications to other areas. 

On the other end of the spectrum, there are still misgivings about identifying 
brain death with death in Japan (Kimura, 1991; Hoshino, 1993; Hardacre, 1994; 
Watanabe, 1994; Swinbanks, 1997), in Germany (Abbott, 1997), in Denmark 
(Danish Council of Ethics, 1989; Rix, 1990a, 1990b) and even among some in the 
Unites Stales (Ohck, 1991). 

While the identification of brain death with death initially gained widespread 
support from various religious groups, it is still debated among Orthodox rabbis 
(Olick, 1991; Steinberg, 1996); in Islam, it has been accepted in Saudi Arabia, but 
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not yet in Egypt (Hassaballah, 1996); it has never really been accepted in Shintoism 
and Japanese Buddhism {Hardacre, 1994); and there are signs of unease among 
conservative Roman Cathohcs. (Seifert [1989] was a dissenting voice in the 
Pontifical academy working group. Shewmon gradually became convinced that 
such a view was no longer tenable [1989] — and now opposes the concept [1997]. 
During the debate in (jermany, Cardinal Meisner, archbishop of Cologne, spoke 
out strongly against the identification of brain death with death). The misgivings 
in Denmark were certainly influenced by religious considerations. A leading 
Danish advocate of brain death as a criterion of death criticized the Council of 
Ethics as “seemingly influenced by ultra-reactionary divines” (Jorgensen quoted by 
Palhs, 1990, p. 10). 

In fact, while the acceptance of brain death as death has been strongly 
encouraged by some religious groups, most notably Christians, the opposition to 
brain death as death has also been influenced by religious groups: in New Jersey, 
Orthodox Judaism; in Egypt, Islam; in Denmark, Protestantism; in (jermany, 
Catholicism; in Japan, Shintoism and Buddhism, This cannot be put down to 
simple principles or practices possessed by each of these religions — which would 
explain their common opposition to brain death, for such supposed principles or 
common practices prove to be elusive. Rather, it happens because they are able to 
act as independent cultural influences to offset the strong utilitarian appeal of 
transplantation programs. Being able to detach themselves from the 
transplantation imperative, these religious adherents are able to achieve a genuinely 
critical view. 

It seems that there is no consensus which can be easily estabhshed on this issue, 
rather there are at present great differences on metaphysical and moral questions. 
Thus, the identification of brain death with death will come to be seen not as a 
neutral medical matter but as the subject of personal, political and religious 
differences. It is perhaps with some prescience of these things that Pope John Paul 
II (1995, p. 15) has written: 

Nor can we remain silent in the face of other more furtive, but no less serious and real, 
forms of euthanasia. These could occur for example when, in order to increase the 
availability of organs for transplants, organs are removed without respecting objective and 
adequate criteria which verify the death of the donor. 

Blacirfriars, Oxford. U.K. 
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PRO-LIFE SUPPORT OF THE 
WHOLE BRAIN DEATH CRITERION: 
A PROBLEM OF CONSISTENCY 



One of the most remaikable aspects of the introduction of brain-based criteria for 
human death, beginning with the Harvard Criteria of 1 968 (Harvard Ad Hoc 
Committee, 1968) and continuing with the President’s Commission Report (1981)» 
has been its almost universal acceptance by society, both among the intelligentsia 
and people in general. This lack of opposition is particularly surprising since, as 
Peter Singer notes, the acceptance of whole brain death marked a fundamental 
alteration of people’s views on life and death. We could now take “warm pulsating 
hiunan beings,” declare them dead, and even cut out “their hearts and other 
organs” for the purpose of transplantation (Singer, 1994, p. 22). A group of 
individuals was, in effect, excluded from the community of human persons. A 
person living in 1968 may have predicted the rise of a movement to oppose the new 
criterion of death, analogous to the later movement in opposition to abortion, rather 
than the almost immediate acceptance of brain death criteria by the medical, 
philosophical, theological, and legal communities. Singer goes on to say: 

But the most exrraotdbary aspect of the process was be lack of o]^posilioQ horn the groups 
that could be expected to protest vigorously agamst any attempt to deoy be sanctity of any 
member of our species, horn the point of cooceptioo oowatds. Where was the pro-life 
movement? Where was the Roman Catholic Church? (Singer, 1994, pp 28-29) 

Singer suggests two reasons for the absence of any significant pro-life 
opposition to the newly proposed whole brain criteria for death. First, in his 1958 
address to the International Congress of Anesthesiologists, Pope Pius XII said that 
“It remains for the doctor, and especially the anesthesiologist, to give a clear and 
precise definition of ‘death’ and the ‘moment of death' of a person who passes 
away in a state of unconsciousness” (Pius XII, 1980, p. 285). This effectively 
delimits at least the criterion (here called “definition”) of death to a “purely” 
clinical issue, rather than a theological or philosophical one. Whether this is 
accurate is immaterial to what happened in practice: given the Pope’s message. 
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when a group dominated or at least highly influenced by physicians, such as the 
Harvard Ad Hoc Committee, proposed whole brain death criteria, it was a 
reasonable option for Roman Cathohes to accept the conclusions of the report/ 

The second reason Singer suggests for the majority of the pro-life movement’s 
support of brain death criteria is that “They were worried that the wave of support 
for the idea of turning off the respirators on those whose brains would stop working 
would sweep over into other areas and, in particular, euthanasia" {Singer, 1994, p. 
29). Pro-life support of the whole brain death criterion served as a kind of “tactical 
retreat," making it easier for the pro-life movement to fight for a ban on 
euthanasia. But then they needed to justify their support of brain death criteria, and 
they did this by supporting the position taken by the 1968 Harvard Ad Hoc 
Committee and the 1981 President’s Commission Report that whole brain death 
marks the end of the organic integrated unity of a human being and is, therefore, 
equivalent to death (Singer, 1994, p. 30). 

I beheve that there is a third reason why many who oppose abortion support 
brain death criteria: denying brain-based criteria for death would make most sohd 
organ transplantation morally problematic, placing the pro-life movement in a very 
uncomfortable position. According to the sanctity of life ethic accepted by 
members of the pro-life movement, it is morally wrong to intentionally take 
innocent himian life. This is why they hold that abortion is morally wrong; since 
taking innocent human life is wrong, and the fetus, according to pro-hfers, is an 
innocent human person, taking the life of the fetus is wrong. Now when vital 
organs are taken from brain dead patients, it causes their somatic death. This is 
particularly made clear by heart transplantation, for after the heart is removed from 
the donor, this obviously results in the rapid death of the donor’s body. If the brain 
dead individual is a living human person, removing his or her vital organs 
intentionally kills him or her. According to a strict sanctity of life ethic, it follows 
that solid organ explantation is vivisection, and if it results in the death of the 
patient, it is equivalent to manslaughter. It follows that the vast majority of organ 
transplants today involve manslaughter and are, therefore, morally wrong. Such a 
conclusion is a bit too much for the pro-life movement to swallow, particularly 
given the widespread public approval of sohd organ transplantation. Since people 
who receive vital organs are those who would die without them, for the pro-hfe 
movement to oppose organ transplantation appears to be anti-life. Pope John Paul 
II (1992, p. XX v) expresses this dilemma: 

How does ooe reconcile respect for life — which forbids noy action likely to cause or hasten 
death — with the potential good for hiunaiuty if the organs of a dead person are removed for 
transplanting to a sick person who needs them, keeping in mind that the success of such an 
intervention depends on the speed with which the organs are removed from the donor after 
his or her death? 

Pro-lifers naturally wish to avoid such a dilemma, and accepting whole brain dealh 
criteria allows Ihem to do so. 

Unfortunately, they cannot consistently do this — that is what I shall argue in 
this chapter. For those who oppose abortion, (and for some, but not all, supporters 
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of abortion) the key issue is whether the fetus^ is a human person. Those who 
believe that all human persons have a right to life defend the position that if the 
fetus is a human person, it is morally wrong to intentionally take its life. Pro-lifers 
present a number of arguments to support the position that the fetus is a human 
person. Typically, they hold that human personhood begins at conception; a 
minority deny this, but even so believe human personhood begins at a time very 
close to conception. Their argument hinges on the claim that it is arbitrary to 
separate human personhood from the biological identity of a human organism. 
Although I personally accept the pro-lifers’ position that human personhood cannot 
be separated from the life of the human organism, my argument in this chapter is 
in the form of a hypothetical: if pro-lifers consistently apply their arguments 
supporting the personhood of the fetus (and “defective" individuals such as the 
senile, severely retarded, or individuals in a permanent vegetative state) to whole 
brain dead individuals, the conclusion which follows is that even whole brain dead 
individuals are living human persons. 

The chapter will contain three main sections. Section I will present examples of 
pro-lifers' claims that human personhood cannot be separated from the hfe of the 
human organism and for the inclusion of the fetuses and other individuals, such as 
the senile, in the class of human persons. These claims come from representatives 
of the pro-life stance who also support the whole brain death criterion of himian 
death. In section II, I will argue that the pro-lifers’ refusal to separate himian 
personhood from the himian being (i.e., the living human organism) also applies to 
the brain dead patient. In the final section, I will answer objections pro-lifers could 
present against my case. 



I. 

Those who support the personhood of the fetus have consistently opposed attempts 
to separate human personhood from human being or the life of a human organism. 
They are responding to those, such as Mary Ann Warren, who have argued that 
although a fetus is a human being, i.e. a member of the human species, it is not a 
human person, Warren defines “the moral community" as the “set of beings with 
full and equal moral rights” (Warren, 1984, p. 109). She goes on to suggest that 
“the moral community consists of all and only people, rather than all and only 
human beings" (p. 111). Five “traits.,. are most central to the concept of 
personhood”; 

1 consdousoess (of ot^eccs and events external and/or internal to the being), and in 
particular the capadry to feel pain; 

2. reasoning (the developed caj>acity to solve new and relatively complex problems); 

3. self-motivated activity (activity which is relatively bdependent ofeither genetic or direct 
external control); 

4. the cecity to communicate, by whatever means, messages of an indefinite variety of 
t)T«s. that is. not just with an bdehnite number of possible contents, but on indefinitely 
many possible topics; 
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5, the presence of self conceprs, and self awareness, either individual or racial, or both (p 
112 ). 

If all of these traits are missing from an individual, that is sufficient evidence that 
the individual is not a person. There are, therefore, a number of human beings 
which are excluded from the class of persons, including the permanently 
unconscious, “defective human beings, with no appreciable mental capacity," and 
fetuses (p. 113). Since these nonpersons are not members of the human moral 
community, they lack moral rights. 

Philosophers and others who oppose abortion and wish to defend the 
personhood of the human fetus and of other "marginal” groups have reacted 
sharply against the separation of the class of human beings from the class of human 
persons. For example, Patrick Lee asserts that “since human organism is not a 
property which a human person has, but what he or she is, the time at which the 
person comes to be is the same as the time at which the human organism comes to 
be” (Lee, 1996, p. 6). He makes the strong claim that "[b]eing a member of the 
human species is not a necessary condition for having moral standing..., it is a 
sufficient condition” (p. 58). Lee argues that those such as Warren and Michael 
Tooley (1984), who claim that the property of personhood is only instantiated by 
hiunan beings who have the present ability to reason, communicate, etc., have the 
cart before the horse. Using Aristotehan terminology, Lee argues that certain 
natural "active potentialities,” "such as the abilities to move, to grow, to see, to 
reason, and so on'’ find their source in “the thing itself. There is a sense in which 
the natural active potentialities come to be when the thing in which the active 
potentialities inhere come to be” (Lee, 1994, p, 28, footnote 33). Thus, instead of 
reason and other properties associated with personhood accming to the individual 
hiunan being when he or she can actually act on these properties, they come to be 
when the human individual comes to be and continue to exist as long as the human 
individual continues to exist. Personhood cannot be separated, then, from the 
human being or organism; all human beings are human persons. And since 
rationality and freedom are active potentialities which continue to exist as long as 
the human individual substance exists, not only fetuses, but also “children before 
they actually reason and comatose or very senile human beings are rational and free 
agents” (p. 60). 

Another example of this line of reasoning is from Norman Ford, who also 
argues that it is illegitimate to separate human personhood from the human being. 
Arguing for a non-dualistic conception of the self, he says, "The fundamental unity 
of the self as the single subject of all our experiences, whether they be corporeal or 
not, is of paramount importance. This non-dualistic constitution of the human 
individual needs stressing” (Ford, 1988, p. 72). The boundaries of human 
personhood are coextensive with the boundaries of the human being, including 
human biological life. Thus, a person who is asleep or comatose does not lack "a 
spiritual soul. It simply means a sleeping or comatose person lacks, for the lime 
being, the requisite favourable organic physiological and neurological conditions 
for the expression of human acts that are self-conscious, rational, fr^e, and moral” 
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(p. 79). A sufficient condition for remaining “the same ontological individual is to 
stay alive, sustained by the functioning of one’s vital organs all the time. It is the 
form that actuates the matter to make it be a living individual of a specific species” 
(p. 93). As long as the parts of a human organism “contribute to the self- 
maintenance, self-development, growth, repair, and well-being” of the individual, 
the human being (and hiunan person) is alive (p. 95). Even mere survival is a 
sufficient condition for human personhood: “To be a living person means one still 
has the active potential for further development and growth or at least survival as a 
being” (p. 97). Thus individuals with severe deformities are still hiunan persons, 
including Down’s Syndrome children, a “fetus or child with severe open spina 
bifida,” or “the live anencephalic fetus or infant with only brain stem fimctions; it 
is still a human individual even if it lacks a complete brain and usually survives 
birth by only a few hours or a day” (p. 82). 

The final example of the theme of no separation between human personhood 
and the human being among pro-life scholars is the work of L P. Moreland and 
Stan Wallace (1995). They are Evangelical Protestant philosophers with a strong 
Thomistic bent. They attack what they perceive as a dualistic separation between 
the human person and the human being in much of the work of the morality of 
abortion and euthanasia, a trend which they trace to Descartes and Locke. 
Moreland and Wallace oppose Descartes' view that the mind is equivalent to the 
human person, not the body. They also oppose Locke’s view that a necessary 
condition for personal identity is a continuous stream of memories. Following 
Aquinas’ more moderate dualism, which holds that the soul is “the form of the 
body,” they assert that “Thomistic duahsm logically excludes the possibility of the 
body existing qua human body without a soul informing it” (Moreland and 
Wallace, 1995, p. 321). In other words, as long as a hving human body is present, 
a human soul is present: 

On tbe Thomist view, the human petsoo is presenr if and only if the human soul is present; 
and if the human body is functioning as a biological unity, then the human person is still 
present because tbe soul is tbe ground of that functioning, Tbe point is not that the human 
body functions as a unity extensively because the soul could still be present even if some of 
the body parrs were dysfunctional or gone entirely. Nor does the soul's presence mean that 
the body will not need external aid (e,g., a respirator) to function in certain ways. But if 
there is reason to believe that there is still unified organic life exemplified by a body, then 
the Thomist perspective will see (he human person as still being present (p, 32S), 

The Roman Cathohc Church itself has made similar claims in its various 
pronouncements concerning abortion. The Church calls for respect for human hfe 
from the point of conception onward; a 1974 statement on abortion reads: 

In reality, respect for human life is called for from the time that the process of generation 
begins. From the time that the ovum is fertilized, a life is begun which is neither that of the 
fadKT nor of tbe mother; it is rather the life of a new human being with his own growth 
(8acred Congregation, 1989a, p. 38),^ 

More recent pronouncements from Rome are even clearer in the claim that human 
personhood begins at the point of conception: 
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.. how could a human individual not he a human penon?.... The human being is to be 
respected and treated as a person from the moment of conception; and therefore ftom that 
same moment bU rights as a person must he recognized, among which in the first place is 
the inviolable right of every innocent human being to life (italics mine, M.P.] (Sacred 
Congregation, l9B9b, p. 40; see also Cathecbism, 19^, sections 2270<2275 and John Paul 
II, 1994), 

Thus the Roman Catholic Church also refuses to separate being a human person 
from being a human individual. 

In hne with this, it is important to note that in Roman Cathohc pronouncements 
on the determination of death there has been a strong and consistent opposition to 
consciousness-based definitions of hfe and neocortical (or higher brain) 
conceptions of death. This opposition is especially vehement in the Roman 

Catholic opposition to declaring anencephahc infants dead, as we see in the 
following quotation from Thomas J, O’Donnell, SJ: 

Id cases of aneacephaly (babies bom with mosr of the upper pan of the brain missing or 
drasiically reduced, with a life expectancy of minutes or daysX proposals have been made 
(o keep these bodies alive by resuscitaiive techniques in order to harvest their vital organs 
for transplant while foey are still alive. It should be obvious that such a transplant protocol 
is morally grotesque and in direct violation of the mjunction. “You shall DOt kill” (Ex 
20:13) (O'Donnell, 1991, p, 124), 

O’Donnell goes on to oppose waiting for whole brain death to occur in the 
anencephalic infant because of(l) the uncertainty of diagnosis of whole brain death 
in neonates, and (2) “it would also be treating the newborn child not as a person, 
but as a thing to be used” (p. 124). 

The pro-hfe argument can now be set forth in the foim of a syllogism: 

Major premise: All human beings are human persons. 

Minor premise: Fetuses (and the senile, the severely retarded, the 

comatose, and those in permanent vegetative states) are hmnan 

beings. 

Conclusion: Therefore, fetuses (and the senile, the severely retarded, the 
comatose, and those in peimanent vegetative states) are hmnan 

persons. 

The writers above share in common the view that one cannot be a hving hmnan 
being without being a human person. Any living human organism simply is a 
human person and is, therefore, a member of the hmnan moral community, with all 
the protections it entails, including the right to life. But they also share in common 
their support of the position that whole brain death marks the death of the person. 
This, 1 will argue, marks a fundamental inconsistency in their position and that to 
be consistent, they must either affirm the personhood of the whole brain dead 
individual or give up their view that human personhood cannot be separated from 
the human being. If they take the latter course, pro-life arguments in favor of the 
personhood of the fetus, the senile, etc., would be considerably weakened, if they 
could be made at all. 
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II. 

What reason do pro-life writers give for defending the whole brain death criterion 
for human death? Since they identify the human person with the human being, the 
only option open to them in defending the whole brain death criterion is to defend 
the view that at whole brain death, the human being not longer exists. Their 
argument in syllogistic form is as follows: 

Major premise: An individual is a human person if and only if he or she 
is a human being (i.e., a human organism). 

Minor premise: But a whole brain dead individual is not a human being. 

Conclusion: Therefore, a whole brain dead individual is not a human 
person. 

Granting for the sake of argument the major premise, the key premise then 
becomes the minor one. The argument most pro-hfe supporters of brain death 
present in favor of the minor premise can be put in syllogistic form as follows: 

Major premise: An individual is a living human being if and only if his 
or her body is functioning, or at least retains the capacity to function, 
as an integrated organic unity. 

Minor premise: But the whole brain dead individual's body is not 

functioning as an integrated organic unity, nor does it have the 
capacity to function as such. 

Conclusion: Therefore, the whole brain dead individual is not a living 

human being. 

It is important to note that those who define death as the permanent loss of 
integrated functioning (whether or not they support the whole brain death criterion) 
in a human being distinguish between death of the whole organism and death of the 
organism as a whole (Kass, 1974, p. 73); only the latter is significant for the 
determination of death. “Death of the whole organism” imphes that every single 
cell and organ system in an individual has completely died. If this were the case, if 
someone took isolated skin cells from my body and they were ahve ten years after 
the rest of my body died, I would still be alive. This is obviously absurd. But the 
“death of the organism as a whole” is compatible with isolated cells living after the 
death of my body; the fact that isolated skin cells, for example, may be alive hours 
after my heart permanently stops beating would not be evidence that I am alive, for 
my body would no longer be functioning as an integrated organic whole. 

Advocates of the whole brain death criterion are not the only ones who believe 
that death should only be declared when the organic unity of the body breaks down. 
Some follow Paul Byrne (Byme ei ai, 1979, 1982-83) (and most of the contributors 
to this volume) and argue that death should not be declared unless three major 
systems of the body — the circulatory, the respiratory, and the nervous — have been 
destroyed. Only then can we be sure that integrated, unified functioning in the 
human organism has been permanently lost.** 
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However, the majority, including most in the pro-life movement, follow the 
1981 report of the President’s Commission for the Study of Ethical Problems in 
Biomedical and Behavioral Research in accepting the position that organic 
integration in a human being is lost when the entire brain, including the brain 
stem, permanently ceases to function. They argue, as do the pro-life advocates 
previously discussed, that without the unique integrating functions of the brain, the 
body is no longer functioning as an integrated organic unity; as the President’s 
Commission puts it: 

.. dearb U that momeoi at which the body's physiological system ceases to constitute an 
iotegtated whole. Even if life continues in individual cells and organs, life of the organism 
as a whole requires complex integration, and without the latter, a person cannot be properly 
regarded as abve (President’s Commission. 1981. p, 33). 

The Commission goes on to claim that once the entire brain, including the brain 
stem, is dead, the body lacks “systemic, integrated functioning.” In the whole brain 
dead individual, circulation and respiration are not signs of organic integration 
because the “lungs breathe, and the heart circulates blood only because the 
respirator (and the attendant medical interventions) cause them to do so, not 
because of any con^rehensive integrated functioning" (p, 37). In their influential 
woik on brain death, Charles Culver and Bernard Gcrt assert that an individual 
whose brain is destroyed is “merely a preparation of artificially maintained 
subsystems since the organism as a whole has ceased to function" (1982, p. 186). 
Often cited in support of this is the alleged inevitability of asystole (cardiac 
standstill) after whole brain death, as well as the rapidity at which it occurs: “the 
heart usually stops beating [after whole brain death) within two to ten days (but up 
to several weeks in a small infant)” (President’s Commission, 1981, p. 17; see 
Lamb, 1985, p. 35). Advocates of the whole brain death criterion argue that the 
r^id onset of asystole implies a ftmdamental dependence of organic integration on 
the brain as a whole; to use Julius Korein’s terminology, the “critical control 
system" has been irretrievably lost (1978, p, 24). Therefore, an individual who has 
suffered “irreversible cessation of all functions of the entire brain, including the 
brain stem, is dead" (p. 24). 

Pro-life writers who support the whole brain death criterion closely follow the 
reasoning of the President’s Commission report. For exan^le, in their 
endorsement of the whole brain criterion, Moreland and Wallace state: 

[la] the preseot debate about whole versus higher brain cHteria for death, the Thomist will 
tend to prefer (be former and (he Cartesian and (he Lockean will prefer (he latter. This is 
because die former go beyond mental functiooing in their understanding of human 
personhood and include biological functioning as well The Tbomist will want to know 
what it is (hat gives organic unity to the human body and grounds its specieS'Specific 
principle of individuation, cajiacities, and propenies (Moreland and Wabace, 1995, p. 

328). 

Thus, in supporting whole brain death, Moreland and Wallace suggest that it marks 
that point at which Ihe biological “organic unity" of the human being breaks down. 
Whole brain death is, in effect, identified with the death of the body. 
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L«e makes a similar point in opposing those who equate brain death with the 
time in the fetus’ hfe before it has a functioning brain. In attacking this alleged 
parallel, he asserts: 

The reasoQ why irreparable cessarioo of brain hmcrioQ coostinues death is oor because 
having a brain is at all stages of the human being’s life a necessary properry, but because in 
(he mature human being the brain is the organ which organizes all the systems of the human 
organism. So when the brain ceases to function (totally and irrep^bly) in a mature human 
being, the various tissues and organs cease to form an organism. Now a human being is 
essentially an organism (a specific type of organism), and so if the tissues and organs cease 
TO constitute an organism, then the human being has ceased to be (Lee. 1996, p, 76). 

Finally, Norman M, Ford, also while attacking those who argue that the fetus is not 
a person before the development of the brain, states: 

There can be no comp^nson between the situation of a human adult dying from irreversible 
cessation of all brain activity and that of the embtyonic human individual whose inherent 
active potential to develop a functioning brain remains intact. In the latter case the presence 
of the same developing human individual is becoming more apparent, while in the former it 
is fading away as general organic disintegration yields a lifeless corpse (Ford, 198S, p. 81). 

Some organizations which advise the Roman Cathohc Church have suggested 
the same in some recent pronouncements. A United Slates Catholic Conference 
committee in 1975 accepted the Harvard criteria (USCC Advisory Committee, 
1989). A recent report from a ‘'working group" of the Pontifical Academy of 
Sciences defines a person as dead “when he has irreversibly lost all capacity to 
integrate and coordinate the physical and menial functions of the body" (Pontifical 
Academy of Sciences, 1989, p. 67). The report clearly affinns that whole brain 
death is the criterion which fits the definition: 

Death has <x%Ufred wheo; A. The spontaneous cardiac and respiratory functions have 
deticUively ceased; or fi. An irreversible cessation of every brain function is verified 
(emphasis mine, M.P,) (p, 67).* 

Unfortunately for the pro-life supporter of whole brain death, the claim that 
whole brain death marks the end of the unified organic integration of a human 
being is empirically false. If the pro-hfer uses the same arguments the whole brain 
death advocate uses for the criterion, he or she will undermine his or her own case 
against denying personhood to fetuses, the senile, people in permanent vegetative 
states, and anencephalic infants. In order to make this point, I will argue that the 
reasons given to support the view that the whole brain dead individual lacks 
integrated organic functioning would support the position that the classes of 
individuals mentioned above lack integrated organic functioning. 

It has become clear in the intervening years since the President’s Commission’s 
Report that whole brain death does not mean that the human organism ceases to 
function as an integrated unit. The functions of the brain stem involved in 
maintaining organic integration in an individual can be, to a great extent, replaced 
by technology. A ventilator^ can move the diaphragraic muscles and provide 
oxygenated air. However, since respiration, the exchange of oxygen and carbon 
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dioxide, continues, the respiratory system continues to fimction and has not been 
destroyed. 

The circulatory system also continues to fimction in whole brain death, with the 
use of vasopressin and other drugs to regulate blood pressure. There are artificial 
ways to maintain body temperature. Rapid asystole is no longer an inevitable result 
of “whole brain death.” Yoshioka and his associates (1986) were able to maintain 
patients who were declared whole brain dead for an average of 24. 1 days with the 
use of “synthetic arginine vasopressin (ADH) and epinephrine,” The longest 
surviving patient hved 54 days.’ In his comment on the Yoshioka paper, Peter 
Black noted that the study “suggests that the concept of brain death leads inevitably 
to somatic death is exaggerated. The rationale for accepting brain death as an 
entity must be something other than the feet that the body inevitably dies soon after 
the brain is dead” (Black, 1986, p. 567). Until recently, the literature revealed that 
the longest surviving “brain dead" patient lived for 210 days after diagnosis of 
brain death.^ However, Alan Shewmon has found cases of brain dead patients 
living much longer — especially children. The longest surviving brain dead patient 
has lived for fourteen years in that state, and remains alive on a ventilator at home 
(Shewmon, 1998b, p. 1543; see Shewmon, 1998a). Shewmon has argued that if 
the brain dead patient survives the initial period of hemodynamic instability, he or 
she can survive with Httle more than a ventilator, feeding tube, and other basic 
nursing care which is routinely given to patients who are clearly ahve. Clearly, 
these patients are living as unified organisms. 

But the most dramatic evidence that patients diagnosed as dead according to 
whole brain criteria still have integrated organic functioning is the feet that brain 
dead pregnant women have been kept ahve so that near full term infants could be 
delivered. The extent of time the mother has been maintained after the diagnosis of 
brain death has been quite remarkable: 24 days (Dillon et aL, 1982), 63 days 

(Fielder j/,, 1988), and 107 days (Berstein et ai, 1989). 

In an editorial in JAMA, Mark Siegler and Daniel Wilder note that although 
Dillon et al.’s paper purports to support brain death criteria, it contains several 
inconsistencies, such as speaking of “prolonging maternal life in the face of brain 
death" (1982, p. 1101; Dillon et al. 1982, p. 1091).’ Siegler and Wikler believe 
that this ambivalence concerning brain death criteria is justified. If the “brain 
dead" individual is a “corpse,” it certainly has some unusual properties: 

It has been known for some dine that brain-dead patients, suitably maintained, can breathe, 
circulate blood, digest food, filter wastes, maintain body temperanire> generate new 
functions, and fulfill otbet functions as well. All of this is remarkable in a “corpse." 

Granted, these functions could not be maintained without artificial aid and> even so> will 
cease within a few weeks. However, many living patients depend on machines and wiU not 
live long; they are not thereby classified as (already) dead (Siegler and Wikler, 19S2, p. 

UOl), 

However, it is the specter of the brain dead pregnant woman sustained for peihaps 
weeks while her child develops in the womb that is 
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[p]erfaaps.,.(he straw that breaks the cooceprual camel's back. It becomes irresistible to 
speak of brain-dead patients being “somatically alive" (\^at sort of '‘nonsomatic death" is 
the implied alternative?), of being "terminally Ul,” and eventually of “dying.” These are 
different ways of saying that such patients (or, at least, tbeir bodies) are alive. The death of 
the brain seems nor to serve as a boundary; it is a (tagic. ultimately fatal loss, but not death 
itself. Bodily death occurs later when mtegrated fiinctioning ceases (Siegler and Wilder, 

19S2.p. 1101). 

As Karen Grandstrand Gervais notes, “The organism as a whole must be 
functioning for the uterus to remain a hospitable environment for the developing 
fetus" (Gervais, 1986, p. 146). 

Given the preponderance of the evidence, one may well ask the proponent of 
whole brain death criteria, “What is required for you to say that a unified organism 
is present?" As Siegler and Wilder have already noted, the fact that machines are 
needed to sustain brain dead patients is irrelevant. The machines and intensive 
medical support are, as Tom Tomlinson says, the "functional equivalent of the 
destroyed brain stem" (Tomlinson, 1984, p. 383)."^ The fact that the functional 
equivalent is "mechanical" makes not a whit of difference as to the life of the 
organism as a whole (pp. 383-384). Truog and Fletcher note that this is true in 
situations other than brain death, as with individuals on mechanical ventilation due 
to spinal cord injuries or patients who need a pacemaker in order for their hearts to 
effectively circulate blood (Truog and Fletcher, 1990, p. 207; see Green and 
Wikler, 1980, p, 109). They are also conect in pointing out that "These patients 
also would quickly manifest a lack of ‘integrated organic functioning’ if their 
artificial hfe support were discontinued, yet it would be ludicrous to consider them 
dead" (Truog and Fletcher, 1990, p, 207). Edward Bartlett and Stuart Youngner 
(1993, p, 255) ask us to imagine a hypothetical case in which a woman's heart is 
replaced by an artificial heart "whose rate is set by external controls. Both phrenic 
nerves [which control the movement of the diaphragmic muscles necessary for 
breathing] are inadvertently cut during surgery, necessitating intubation and 
placement on a ventilator.” But the woman is conscious, and is ahve, "[ajlthough 
her breathing and circulation lack neurologic integration.” The feet that she lacks 
spontaneous breathing is i^elevant. Even if she were completely machine 
dependent for such integrative functions as regulation of blood pressure and 
temperature regulation, she would still be a living human person. Such cases 
actually occur in patients with "locked-in syndrome”; although these patients are 
conscious, they "carmot spontaneously regulate respiration, blood pressure, 
temperature, hormonal balance, and other functions" (Bartlett and Youngner, 1988, 
p, 206). To take another hypothetical case, also presented by Bartlett and 
Youngner (1988, p. 208): 

su])pose someone has suffered neo-corticaJ (“higher brain") death, and is no longer 
conscious. According to advocates of whole brain death, iftbe parieni retains (be ability to 
control his temperature, he is still alive. Suppose he bas a small stroke in tbe area of the 
lower brain responsible for temperature regulation and permanently loses (hat 'attribute' as 
well. Two attributes [consciousness and temperature regulation] are gone. Is he dead yet? 

What if his temperature is regulated by sophisticated machines and medical personnel in 
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cbe ICU? Is he snJl funciiooing *'as a whole*^ Sioce rwo are hardly a majority, it would 
seem (bai he ought to lose more before he is pronounced dead. Suppose he has anodier 
stroke that damages his respiratofy and circulatory centers. But skilled nurses and 
physicians place him on a respirator, monitor his blood gasses, and approximately adjust 
machine settings and oxygen levels. Blood pressure is mamtained by the use of 
vasopressors. . . He still has neuroendocrine control and electrolyte balance What if be 
loses these and they are restored by the ICU staff? 

Whole brain dead patients, then, can be maintained as unified organisms with the 
help of machines. Now, we have seen that pro-lifers defend the position that 
human personhood cannot be separated from human being, so that every human 
being with integrated organic functioning is a human person. Since the empirical 
evidence strongly supports the position that the brain dead individual is a unified, 
organic unity, that is, a hving human being, the brain dead individual must be a 
human person as well. If the pro-hfer is to be consistent, he or she must oppose the 
whole brain death criterion. 



III. 

If the pro-hfer tries to escape this dilemma, there are several attempted escapes 
which will turn out lo be dead ends. First, the pro-lifer cannot make the claim that 
since the whole brain dead individual depends on machines for organic unified 
functioning to continue, this dependence means that the individual is not really 
functioning as a unified whole. Neither dependence in itself nor dependence on 
machines is sufficient for denying personhood to an individual. The pro-hfer is not 
open to holding that dependence in general precludes personhood, for the fetus is 
dependent on the mother’s body for survival. This is most often seen in pro-life 
arguments against fetal viabihty being the time at which a new human individual 
comes to be (a claim made more in popular than in scholarly discussions of 
abortion [Schwarz, 1990, p, 256], although Mr, Justice Blackman, in his majority 
opinion in Roe vs. Wade, held that from the standpoint of law, the time at which 
the state has an interest in preserving fetal life begins at viability) (Supreme Court 
of the United States, 1984, pp. 196-197). The opponent of abortion responds with 
an “iirelevancy of dependency” argument, which states that dependency on the 
mother has nothing to do with human personhood. It is clear that the pre-viable 
fetus is dependent on its mother’s body in order to live; however, pro-lifers, such as 
Stephen Schwarz, argue that “dependency does not affect personhood” (Schwarz, 
1990, p. 45). Dependency merely “reflects the state of his [i.e., the pre-bom 
mdividual's] development along the continuum of human life.” Speaking more 
generally on the subject of dependency, Schwarz says that “[djegree of dependency 
is relative. It is, precisely, a matter of degree, of more or less. Everyone is 
dependent on others to some extent, physically and psychologically” (p. 16). 
Continuing the same line of thought, John T. Noonan, Jr, (1984, p. 10), points out 
that not only is the “fetus still absolutely dependent on someone's care in order to 
continue existence,” but also *‘a child of one or three or even five years of age is 
absolutely dependent on another's care for existence.” Why should dependency on 
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ihc mother before birth be morally more significant than dependency on the mother 
after birth? After all, in both instances we have an integrated human organism 
with its own genetic code, blood type, and sex {male or female) (Schwarz, 1990, p, 
45); thus, in both cases we have a living human being worthy of moral and legal 
recognition as such. Finally. Patrick Lee (1996, p, 73) argues that supporters of 
viability as the starting point for human personhood confuse 

independence with dislincincss. The embryo is certainly intimately dependent on his 
or her mother, but this does not mean lhal he or she is not distinct Moreover, there is 
no reason to think that only those beings not intimately dt^ndent on another being Tor 
their continued existence are ofintrinsic worth. 

But if the pro-lifer wishes to argue that dependency is irrelevant for the 
determination of when life begins, he or she cannot consistently argue that it is 
relevant for determining when life ends. For a “whole brain dead” individual can 
continue to function as a unified organism, although he or she is dependent on 
machines. But dependence on machines is just another form of dependence in 
general. The brain dead patient's dependence on machines, even perinancnt 
dependence on machines, for continued organic functioning is irrelevant to whether 
or not he or she is alive. Someone with a severe spinal cord injury may be 
permanently dependent on a ventilator to live, but he or she is obviously not dead. 
The pre-viable fetus functions as a unified organism (and arguably the zygote and 
embryo as well), even though he or she is dependent on the mother's body in order 
to survive. If the pro-lifer argues that dependency is irrelevant to the determination 
of human life in the case of the pre-viable fetus, he or she cannot consistently agree 
with the dependency argument as used by the proponent of whole brain death. In 
both cases, dependency, whether it be on the mother's womb or on machines, is 
irrelevant to whether a human person is present. If the degree of dependency were 
relevant, then one could very well argue that a pre-viable fetus is not a human 
person, and it is precisely this proposition which the pro-lifer wishes to deny. 

The pro-lifer often uses another argument against viability being the cut off 
point for human personhood, but the problem is that it equally supports the 
personhood of whole brain dead patients. This is the claim that “viability is not a 
real line because it is a constantly changing point" (Lee, 1996, p. 73). The point of 
viability is a fluid notion which depends on the particular medical technology 
available, Schwarz suggests that viability may in the future be pushed back “even 
to point zero [i.e., conception] with the creation of an artificial womb" (Schwarz, 
1990, p. 46). Since viability is dependent on technology, it is merely arbitrary to 
use it as a criterion for personhood. This response to the viability criterion I will 
call the “technology argument." 

Once the point is established, the pro-lifer can return to the irrelevancy of 
dependency argument (the technology argument and irrelevancy of dependency 
argument cannot be separated), because dependence on medical technology docs 
not make a fetus any less viable than dependence on the mother. Newborn Infants 
or adults may be machine dependent, but even if they lack (to some extent) the 
fullness of human life, they are still living human persons. 
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But we have seen that there is overwhelming evidence that whole brain dead 
patients can be maintained as unified organisms with the help of machines. Just as 
a fetus may in the future be maintained by machines, perhaps as early as conception 
onward, so the whole brain dead patient can today be maintained for weeks or even 
months by machines and medication. If one accepts the position that functioning 
as a unified organism is a sufficient condition for human personhood, then one 
could argue that both the post-conception individual and the brain-dead individual 
arc living, functioning human persons. 

My opponent could argue that I am “mixing apples and oranges," that the 
beginning of life is not parallel to the end of life, in the following way (I am 
paraphrasing Stephen Schwarz, 1990, pp, 50-53): “A zygote, embryo, or fetus will 
develop into an independently functioning human being. A brain dead individual 
will not; his or her dependence on machine support shows that he or she is not a 
unified human organism. In the case of the fetus, his or her dependence is merely a 
function of his or her stage of development; in the case of the individual with whole 
brain death, his or her dependence is due to the permanent loss of the functions of 
his entire brain. The fetus, given or her level of development, has his or her 
integrating system intact; the brain dead individual does not. The only reason a 
pre-viable fetus cannot survive outside its mother's womb is that this is appropriate 
given its degree of development. The dependency in the brain dead patient is not 
appropriate to that individual in the same way. Therefore, the parallel you allege 
fails." 

The proper answer to this argument is “So what?" There are cases in which 
adults who are conscious are totally dependent on machines, and this is not 
appropriate to their “level of development" either. They are not dead. But if my 
opponent retreats to saying that it is the capacity for consciousness that matters, he 
or she is thrown back to higher brain death, and this is precisely a position the pro- 
lifer docs not wish to accept. 

But perhaps the pro-lifer does: he or she may make one last desperate move by 
joining higher brain death advocates and arguing that death occurs not from the 
loss of integrated organic functioning of the individual, but from the permanent 
loss of the capacity for consciousness. Death of the neo-cortex is considered as 
equivalent to death of the person,'" Since (it is argued) the capacity for 
consciousness depends on the sections of the brain located above the brain stem, 
their destruction entails that the individual has suffered a permanent loss of that 
capacity and should, therefore, be declared dead. Consequently, individuals in a 
permanent vegetative state (PVS), who have brain stem reflexes, can breathe on 
their own, have sleep-wake cycles, and can sometimes react to light, are dead, since 
the upper parts of their brains are no longer functional. Residual reflexes are not 
equivalent to consciousness. This criterion would also exclude anencephalic 
infants from the class of the living, since they lack an upper brain, although they 
have a functioning brain stem. Since individuals in a PVS or anencephalic infants 
are dead, there is no moral barrier to harvesting their organs for possible 
transplantation. 
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But this is a high price for the pro-lifer to pay. If the pro-lifer accepts the 
higher brain death criterion, he or she must first of all give up identifying human 
personhood with the human organism, (I have already argued that the same 
follows for the pro-life advocate of whole brain death, but it is o fortiori the case 
with higher brain death). This at least opens the possibility that there could be a 
number of classes of human beings (i.e., living human organisms) who are not 
human persons. Besides anencephalic infants and individuals in a permanent 
vegetative state, this might include the senile, the severely retarded, and the 
comatose who arc not whole brain dead. If the higher brain death advocate argues 
that any capacity for consciousness, no matter how dim, is a sufficient condition for 
human personhood. one is free to ask, “Why?" Once human being is separated 
from human personhood. one must deal with the question, “What arc the minimal 
attributes which arc jointly sufficient to declare, ‘This individual is a human 
person?"' Are not Warren and Tooley correct in holding that personhood includes 
much more than just bare consciousness, including rationality, the capacity to use 
language, etc.? If they are correct, then the senile, the severely retarded, and even 
newborn infants are not persons, although they are certainly human beings. On 
this account, the higher brain criterion of death would actually be a conservative 
criterion, needed only because society is not ready to accept that the severely 
retarded, the senile, etc., arc not living persons. Excluding the senile and newborn 
infants from personhood is surely not a viable option for the pro-lifer. 

Suppose that even given the separation of human being and human personhood, 
a successful argument could be found for equating the capacity for any conscious 
experience at all with human personhood. In this case pro-lifers would be bound to 
exclude the anencephalic and permanent vegetative state patients from the class of 
persons, and this is a position they steadfastly refused to accept. The pro-lifer may 
pragmatically argue that due to the problem of accurate diagnosis, the whole brain 
death criterion should be accepted for safety’s sake, but surely the ability, or lack 
thereof to diagnose higher brain death is a contingent matter. But the real 
difficulty for the pro-lifer is the status of the fetus. When docs a fetus have the 
capacity for consciousness? It is hard to determine the exact point at which the 
fetus is sentient, but zygotes and embryos are certainly not sentient. It would 
appear that they, at least, are excluded from the class of persons, and this is 
something few pro-life advocates would accept. If the pro-lifer argues that if the 
fetus develops normally, it will develop the capacity for consciousness, at best this 
shows that the fetus is a potential, not an actual, person. The pro-Iifcr cannot 
argue that since the normally developing fetus has an active capacity to become 
conscious, it is, therefore, an actual person, for this argument conceptually depends 
on the fetus being the same unified organism over time. Since a pro-life argument 
for the actual personhood of the fetus is dependent on the identification of human 
personhood with the functioning human organism, it cannot be made in this case. 

Therefore, the pro-lifer has the following options: give up the position that the 
fetus is an actual person (along with “defective" individuals such as the senile, the 
severely retarded, etc.) or give up accepting any bra in- based criteria for human 
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death, whole or higher. The only alternative remaining for the pro-lifer to take is 
to accept the position that death should only be declared after the destruction of 
three key bodily systems: the cardiovascular, the respiratory, and the nervous. The 
destruction of each is individually necessary and jointly sufficient for the 
declaration of human death. This is the only way the pro-lifer can be consistent 
with the identification of human personhood with human being. 

Department of Phila^ophy and Religion 

Methodist College 

Fayetteville. North Carolina. U. S. A. 



NOTES 

* Bui Paul Bymc and his a.'^soeiates (1979. p. 1990) note that the Pope's speech goes on lo say: "Bui 
eonsideraiions of a general naiurc allow us (o believe that human life eonlinucs for as long as. its vital 
funclions-dislinguishcd from the simple life of organs— manife&l themselves spontancou.sly or even with the 
kelp of artificial processes" Icmphasis mine, M.P.] (Pius XII, 1980, p. 287) This suggests that despite the 
Pope’s staiemenl concerning the physician's role in determining the erilena u.sed to declare death, ihe Pope 
was not giving physicians a free rein lo choose these erilena. 

I shall use the term "felus" inclusively lo refer lo the human being at any stage of development from 
conception until birth. 

‘ The Sacred Congregation alTirms exposition lo abortion from eoneeplion onward despite doubts 
stemming primarily from the Thomislic tradition as to the time ofcnsoulmenl. St. Thomas Aquinas held lo a 
theory of gradual ensoulmenl i.c., the fetus lacks a rational soul until its organs are developed enough to 
receive a rational soul (see Simma Contra GtntUes II. 88, 89). Even if this is the case, the Sacred 
Congregation affirms, "there is still nothing less than a human life, preparing for and calling for a soul in 
which the nature received from parents is completed” (p. 39) 

* Youngner and Bartlett (1983, p 252) misunderstand positions such as Byrne’s when they argue that 
defenders of circulaiory*respiralory criteria for declaring death really accept the view that death is defined as 
irreversible loss of vital fluid flow The point Byrne and his a.ssoeiates are trying to make is that the 
destruction of the substrates responsible for circulation, respiration, and neurological function marks the end 
of any possibility of a uni fled organism being present. 

^ Ibid It is important lo note that the Pontifical Academy “working groix&” have only an informative and 
advisory role toward the Vatican. The groups had both Roman Catholic and non>Roman Catholic members, 
and their reports do not necessarily reflect the opinion of the Pontifical Academy of Sciences nor of the 
Roman Catholic Church. I am indebted to Or. Alan Shewmon for this clarification. 

'' I use the term "vcnlilaior" rather than "respirator” since, as Paul Byrne notes, respiration in the sense of 
the exchange of oxygen and carbon dioxide continues in the lungs, and is not a machine*dnven process. All 
the ventilator does is to expand the nb cage and provide oxygenated air. rendering mechanical "ventilation," 
not “respiration." To call the machine a "respirator” as if it were doing the respiring is, therefore, misleading 
See Bymc et al , 1982-83, p. 488. 

Other studies have corroborated Yoshioka’s results Kinoshita et aJ. (1990) reported an average 
survival time in the groiq) treated with vasopressin and epinephrine of 16.5 days, with the range being 4«54 
days. In addition, Taniguehi et al. (1992) report that a combination of hormones (T«and cortisol) resulted in 
good cardiac function in brain dead patients for 6-17 days; the only reason survival time was not longer was 
either that the patient became a kidney donor or the patient's family requested that the therapy be 
discontinued (97). 

* Truog and Fletcher (1990) refer to case reports which list "documented survival limes for 9 weeks, 68 
days, 1 12 days, and 210 days." 
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^ The Dillon paper also refers lo ihe "dying molher" (p. 1089) and "Jhc Iasi EEC, done two days before 
her death" (p. 1091). 

Tomlinson is an advocate of “higher brain" or neo*eonical death as the proper enlerion for declaring 
death Many of the most telling criticisms of the whole brain death critenon have been presented by 
advocates of higher brain death 

" Schwarz is undecided on the issue of brain death; I am using his work as an example of the typical 
arguments pro-lifers use against fetal viability being the cut-off point for treating Ihe fetus as a person. 

'* This position is r^idly gaining in popularity Probably the best known defender of the higher brain 
death critenon is Robert Vealch; see Vealeh. 1989. 
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THE DEMISE OF “BRAIN DEATH" IN BRITAIN 



To say that a brain is dead, when only a very small part of it has been tested, is not 
to make a scientific statement. To say that all brain functions are permanently 
absent when they have not been rigorously sought, and evidence of their persistence 
has been overlooked or misconstrued, stretches scientific credibility altogether too 
far and borders on intellectual dishonesty. The effective proscription of available 
diagnostic techniques which might demonstrate remaining life in brains thus called 
“dead" suggests a lack of proper scientific willingness to challenge hypotheses. 
Inevitably, this raises thoughts of a "cherished hypothesis" which, for reasons 
unconnected with the pursuit of knowledge, must not be allowed to fall. 

So it was with "brain death" in the U.K.. The notion that death of the brain 
could be safely diagnosed, by simple bedside tests, while the body was still alive, 
was based not on science but on wishful thinking. Under pressure to provide viable 
hearts and livers for transplantation, the professional body (the Conference of the 
Medical Royal Colleges and their Faculties in the U,K,) which advises Government 
in Britain, espoused that notion of "brain death" (Conference, 1976) and, on the 
basis of specious arguments and a false premise, declared (Conference, 1979} that 
"brain death" — as diagnosed by their simplistic protocol — was death. Thenceforth, 
for the first time in the U.K., it was possible to certify as dead patients who, 

although dependent upon mechanical ventilators for their breath, had intact 

circulations perfusing their undeniably living bodies thanks to their still naturally 
beating hearts. Thus was bom "death by protocol," there being no change in 
physiological status as a pen-stroke made a patient a "beating-heart cadaver." So 
crude a device seemed to some of us more appropriate to a totalitarian regime than 
a democratic society. It was Introduced by stealth (Singer, 1995) and foisted upon 
the professions and public by propaganda. But it served its purpose in side- 
stepping the ethical and legal difficulties associated with the acquisition of 

transplantable hearts and livers. Thus was spawned the U.K. explosion of 

expensive and disruptive activity in this misguided field of surgical endeavor.’ 

That Conference ever gave its backing to so shaky a concept and practice was — 
in an age when Medicine was supposed to be becoming more scientifically based — 
both regrettable and surprising. To its credit — and providing comfort to those who 
like to believe that science and reason ultimately prevail — it did, eventually, 

M. Potts, PA. Bymt, and P.G. M/ges (eds.), Beyond Brain Death. 139-158. 

2000 Kluwer Academic Publishers. Printed in the Netherlands. 




140 



D.W. EVANS 



recognize the untenability of its premise and recant (Review by Working Group of 
the Royal College of Physicians. 1995). By abandoning, in 1995, its earlier claim 
that its protocol was capable of diagnosing brain death. Conference may one day 
prove to have been in the forefront of an international movement which consigned 
“brain death'’ to the dustbin as a mere invention for the purposes of 
transplantation," 



I. THE SCIENCE 

The essential facts with regard to the diagnosis of the death of the brain are few. 
The most important is that comparatively little is yet known about the basic 
working of this remarkable organ. Its functions are so many and so wonderful that 
it is generally regarded as the organ which most particularly distinguishes Man 
from the other animals. Thanks to the development of new techniques, progress is 
now being made in locating some of its functions, but others remain, at present, 
inaccessible to scientific investigation. One of these ill-understood functions is 
consciousness. 

There is still no convincing theory of consciousness (Pallis, 1996), and it is, 
therefore, not surprising that there is no means of testing for its presence (in some 
form); still less is there any way of ascertaining the permanent loss of the capacity 
for its return (under some circumstances) in those who appear deeply comatose. 
The theory of consciousness upon which the U.K. version of “brain death" was 
based (and the current notion that “brain stem death" is death depends) was 
proposed some 50 years ago as a result of experiments on cats.^ Its (scientifically 
unwarranted) application to comatose man requires acceptance of the hidden 
assumption that when certain brain stem functions are absent, the whole of the 
brain stem must be dead, i.e, that all possibly active or recoverable elements of the 
“arousal system” — the so-called “reticular activating system" (RAS) — within the 
(anatomically undefined) brain stem have been destroyed. This is because the RAS 
is not a discrete structure, and how much of it needs to remain active for there to be 
any possibility of consciousness is not known. As it cannot be directly tested, it is 
only by implication that it can be said to be permanently out of business (unable to 
arouse the brain to a state of consciousness for other parts to modulate) when the 
whole of the brain stem is destroyed. That is not the case in organ donors whose 
brain stems have been certified dead prior to surgery (Evans and Hill, 1989). 

Even if the bedside tests used had the power to assure us that the whole of the 
brain stem and all its contained RAS was really and truly dead, there is the 
difficulty that elements of the critical RAS exist elsewhere in the brain,"* To believe 
that there is never again a possibility of the return of any form of consciousness, 
therefore, requires acceptance of the additional proposition that, although untested 
(and currently un testable), all such potential consciousness generators arc 
permanently out of action (destroyed) because some more primitive brain functions 
are absent. No truly scientific mind would entertain these propositions. 
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II. CLINICAL APPLICATION 

The present lack of knowledge of the workings of the brain requires that due 
caution be exercised when clinicians are asked to diagnose its death. Nothing short 
of demonstration that the whole of the brain, in its every part, had not only ceased 
to function but had lost all capacity ever to regain function should suffice. The 
much-mooted altentative to this factual diagnosis of whole brain death — “death of 
the brain as a whole" (Pall is and Harley, 1996) — requires that an essential ist role 
be granted to some part of the brain, e.g. the brain stem. This is the small 
primitive part of the brain which connects it to the spirtal cord. There is, at 
present, no scientific basis for granting it such status. If it ever were shown to be 
the quintessential “kernel" of the brain — containing its “ON/OFF switch" — the 
concept that the brain “as a whole" is dead when its stem is dead would lose 
validity as techniques were developed to replace those brain stem functions upon 
which continuing activity of the rest of the brain may depend. Its function in 
maintaining breathing has been successfully taken over by machines for several 
decades and the loss of its blood pressure regulating function can be compensated 
for pharmacologically; it may be that its arousal fimetion is replaceable too 
(Hassler, 1977, quoted by Shewmon, 1997a). 

The fact is that there are. as yet, no commonly available clinical investigative 
techniques which can diagnose, with the necessary certainty, total, irreversible, loss 
of all brain fimctions within a few hoius of the onset of coma and while the 
circulation persists.^ That certainty can be provided only by ascertaining the 
complete absence of oxygen uptake by the brain over a period of time (which 
depends upon temperature) sufficient to ensure tissue necrosis in every part of the 
brain. In practice, that means being sure that all blood circulation, to every part, 
has firtally ceased. That requirement is satisfied by observation of the final 
cessation of the bodily circulation, and this is the basis for the diagnosis of death of 
the brain (and death of the person) in more than 99% of all human deaths 
diagnosed and certified worldwide. 

III. THE WHY AND THE WHEREFORE OF UX. “BRAIN DEATH" 

So how did it ever come to be accepted — by leaders of the medical profession, some 
philosophers^ and even some lawyers’ in the U.K. — that brain death could be safely 
diagnosed on the basis of simple bedside tests for some brain stem functions, no 
search of any kind for remaining life in the mass of the brain (the cerebral 
hemispheres) being required? The lawyers and philosophers have the ready excuse 
that they did not really understand. Their training did not equip them to see the 
flaws in the specious arguments of those in the medical profession whose advice 
they sought — or who thrust their ideas upon them. But, that being so, it might be 
suggested that they should have been more cautious, and consulted more widely, 
before allowing themselves to be used as instruments in a process of so profound 
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and dangerous a nature as a change in the definition, diagnosis and certification of 
human death. 

This brings us to the question, “Why did the medical hierarchy in the U.K.. ever 
accept, and promulgate, the view that a patient’s life could be signed away by 
specialized doctors on the basis of a few bedside tests, there being no change in his 
clinical or physiological status between the time when he was regarded as a patient 
and the time when he became, notionally but very obviously not factually, a 
cadaver?” 

(And here let us be perfectly clear that it was the [negative] responses to these 
tests (Conference, 1976], not all of which had to be done,^ which converted a 
living, comatose, patient undergoing treatment for his own good into a “brain 
dead" so-called “beating-heart cadaver" from whom it was deemed justifiable to 
remove his vital organs. Much was made of the “pre-conditions" to be satisfied 
before the tests were performed [Conference, 1976]. But, with the exception of the 
last, they amounted to no more than a diagnosis of deep coma with ventilator- 
dependence, in the causation of which the influence of drugs, metabolic and 
endocrine disturbances and primary hypothermia had been excluded — conditions 
which may be satisfied by patients retaining a chance of recovery. The final 

condition was that there be “no doubt that the patient's condition is due to 
irremediable brain damage. The diagnosis of a disorder which can lead to brain 
death should have been fully established." This final condition suggests strong bias 
in favor of a diagnosis of “brain death” before the validating tests are carried out. 
So many of the pathological processes which can lead to a patient requiring 
ventilation can cause mortal brain damage that this condition is essentially 
meaningless. It docs, however, indicate the dominance of [necessarily fallible] 
clinical opinion [Evans and Lum, 1980b] in this process of rendering, on paper, a 
ventilator-dependent patient “dead"). 

Since the prescribed tests lacked the power to establish that even the brain stem 
was destroyed and did not test the cerebral hemispheres at all, how could they have 
been promoted as tests for the death of the brain (and, in 1979, of the person)? 
Was there, perhaps, a wish to call these unfortunates “dead" before they really 
were — and a perceived need to justify that practice, albeit by sophistry? While 
Conference’s 1979 pronouncement was clearly influenced by transplant 
considerations, since it served no other purpose (Hill and Evans, 1993; see also 
Dyer, 1997), I believe it should be seen in the context of a process which started 
some ten or twenty years earlier. Along the way, two major and sufficiently 
simultaneous developments — advances in life support and transplantation 
techniques — had their influence and an important misnomer manipulated thought. 

IV. A LITTLE HISTORY 

The problem of what to do when ventilator-dependent patients appeared to pass a 
“point of no return" arose in the late 1950s and became relatively common in the 
1960s. It was, of course, a product of the increasingly successful resuscitation and 
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life support techniques which were, by then, becoming generally available. Those 
who worked in the rather primitive intensive care units (ICUs) of those days will 
remember distressing decisions, reached after specialist consultation and with the 
full agreement of the nursing staff and relatives, to turn off the ventilator when it 
was felt that there was no longer any realistic prospect of recovery, no matter how 
hard we tried from that point on. We did this solely in the interests of the patient 
and his relatives — to limit their {and possibly his) distress by allowing him to die 
with such dignity as might remain. We regarded this decision to withdraw 
pointless and possibly unkind therapy as on a par with the withdrawal of any other 
useless and improper treatment, although the effects of such withdrawal were, of 
course, more immediate than those of withdrawal of, e.g., antibiotics from a patient 
with terminal cancer. We had no reason to believe that we were acting in any way 
illegally by so doing (see Skegg, 1984, pp. 179-180). 

The younger and more technically enthusiastic among us found it more difficult 
to “let them go" than some more mature physicians and, in consequence, we often 
continued life support for too long (when Nature did not step in to terminate the 
tragic saga for us). As the days went by and coma seemed to deepen rather than 
lighten, the nursing staff continued to care for these patients with great tenderness, 
addressing them by name — perhaps because of some intuitive feeling that hearing 
might be preserved. But there might come a day when it became clear to all 
concerned that such a ventilator-dependent, cranial ly areflexic patient was too far 
gone to have the remotest chance of recovery. The complications which might be 
present at that stage need not be detailed here. Before terminating ventilation, we 
might agree with the nursing staff that “there’s nobody in there now" — a fiction, 
maybe, for we could not know, but one which afforded comfort to those who might 
have become too deeply emotionally involved. 

It was a short step from that assessment to the apparently more scientific “his 
brain is dead." That readily became “he’s brain dead," and that loose but easily 
remembered terminology may well have manipulated thought when “brain death" 
became, as it did, the common name for pre -mortal syndromes of that kind. !t was 
a great pity that some more accurate term such as “mortal brain damage" was not 
attached to this syndrome.^ 

Because these onerous decisions were being made on a variety of empirical 
groimds, there was a need for published consensus criteria as a basis for the 
discontinuation of mechanical ventilation in hopeless cases — to make the decision 
more comfortable for the physicians concerned and to help relatives in their 
acceptance, as well as to afford a basis for the defense of such decisions should they 
be challenged subsequently (Hill and Evans, 1993; Dyer, 1997). In essence, what 
was required was a set of clinical tests capable of establishing, with at least that 
degree of certainty appropriate to clinical practice uninfluenced by any third party 
Interest, that there was no prospect of recovery even if ventilation were to be 
continued. They would define a clinical syndrome to which was attached a 
hopeless prognosis. 
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The first such criteria were published by Mollaret and Goulon (1959), They 
called the pre-mortal syndrome which their criteria defined, “Le coma depasse" — 
begging no questions about the extent of damage to the mortally damaged brain. 
Their criteria defined a much later stage in the dying process than did criteria 
published subsequently. The EEGs of their patients were flat. They were 
unreactive, unable to swallow and Incontinent. They had lost their tendon reflexes 
as well as their ocular responses to light and touch. Most of them exhibited 
polyuria (due to lack of posterior pituitary hormone). Crucially, all of them had 
lost the ability to control their body temperature (an hypothalamic function) and to 
sustain their blood pressure (a brain stem function); cardiovascular collapse ensued 
immediately upon cessation of the intravenous Infusion of noradrenaline, which 
kept the blood pressure at a level sufficient for the heart to be able to keep going. 

Mollaret and Goulon raised the question of the propriety of stopping life support 
measures on the basis of such criteria which seemed to define “a frontier between 
life and death." Had they chosen to call their syndrome "brain stem death," rather 
than "coma depasse" or "fourth degree coma," it would have been a far more 
accurate use of the term than when it was subsequently applied (by others) to 
syndromes diagnosable at far earlier times in the dying process — and before brain 
stem control of the blood pressure had certainly been lost. 

V. THE BRITISH CRITERIA FOR DISCONTINUING VENTILATION 

In the U,K„ we had to wait until 1976 for an official pronouncement on the 
circumstances in which withdrawal of life support would be appropriate. It came in 
the form of a consensus statement by the Conference of the Medical Royal Colleges 
and U.K. Faculties (1976). Although the stated purpose was "to establish 
diagnostic criteria of such rigor that on their fulfillment the mechanical ventilator 
can be switched off, in the secure knowledge that there is no possible chance of 
recovery" — a purpose of which, I believe, most of us strongly approved — their 
paper was most unfortunately titled "Diagnosis of Brain Death." It recorded the 
agreement of its members "that permanent functional death of the brain-stem 
constitutes brain death," without any attempt to justify that statement as a matter of 
scientific fact rather than a mere form of words commonly used to describe a well 
known syndrome. It depended heavily upon the Harvard Ad Hoc Committee 
Report (1968) — which, as Singer (1995) has pointed out, was much influenced by 
transplant considerations — and upon the personal experience of those concerned 
with the diagnosis of "brain death" for transplant purposes.'** ^he 

published criteria "were written with the advice of the Transplant Advisory Panel" 
was explicitly recorded. This, and the scientifically inaccurate description of the 
state diagnosed by their criteria (the potentially great influence of which I did not 
fully appreciate at the time), should have alerted me to their true purpose and 
triggered a protest. But the preamble concluded with, "They (the criteria) are 
accepted as being sufficient to distinguish between those patients who retain the 
functional capacity to have a chance of even partial recovery and those where no 
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such possibility exists" — so clear a statement, as I thought, that they were to be 
used for purely prognostic and contingent inanagement purposes (with no third 
party consideration) that I felt no pressing need to object to the misnomer and bad 
science. It must also be said that, at that time, I had only rare personal involvement 
with chronically ventilator-dependent patients. And, crucially, I believed the 
possibility of cardiac transplantation coming to Pap worth Hospital — the Cambridge 
and East Anglian Cardiothoracic Centre where I was on the Consultant Staff from 
1967 until 1988 — was out of the question, as I had refused to help in its 
development, and there was a Government moratorium against it (imposed after 
earlier disastrous adventures in this field). 

VI. THE CHANGE OF USE OF THESE CRITERIA FROM PROGNOSTIC TO 
DIAGNOSTIC OF DEATH 

In 1979, Conference published its edict that "the identification of brain death (as 
diagnosed on its 1976 criteria) means that the patient is dead." In this way, the 
very same criteria introduced (ostensibly) for the purely prognostic purpose were 
suddenly accorded the power to diagnose death. No coherent arguments were 
advanced to justify this fundamental change of use, and, significantly, no reason 
was given for this redefinition of death by decree. Since there was no need for a 
new basis for diagnosing death other than as a means of side-stepping the legal and 
moral problems associated with acquiring transplantable hearts and livers, that 
requirement must have been the real reason for this extraordinary and illogical 
pronouncement. (Contrary to what was claimed by Pa 11 is and others, there was 
never any legal necessity to certify ventilator-dependent patients "dead" before 
discontinuing life support in their interests alone,)" 

Assisted by a newly-appointed cardiologist, Terence English started cardiac 
transplantation at Papworth Hospital in 1979.'^ 

In its attempt to divert attention away from the time-honored and scientifically- 
based means of diagnosing death — which depends on observing evidence of the 
final cessation of the circulation and respiration — Conference’s 1979 Memorandum 
cited the obviously irrelevant fact that temporary cessation of the heartbeat could 
not be equated with death. Mention of "spontaneous cardiac arrest followed by 
successful resuscitation" in this context was clearly absurd. Were they counting on 
most of their readership not having experience of such resuscitation? Anyone who 
had such experience knew that one had to get the heart going again within a very 
few minutes (at ordinary temperatures), or at least to maintain some circulation of 
oxygenated blood to the brain (by cardiac massage and ventilation) while it was 
stopped, if there were to be any chance of saving the patient's life. And during 
elective cardiac arrest for the purpose of open-heart surgery (also cited), we were 
very careful to maintain an adequate circulation of oxygenated blood to the brain 
throughout the procedure — until the heart was re-started and able to take over the 
circulation again. In both cases, if the heart could not be re-started, i,e., if the 
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cardiac arrest and consequent circulatory arrest proved final (and no alternative 
pump was substituted), that signaled the inevitable demise of the brain — and the 
patient — as in the everyday case of death away from such specialized facilities. 

This attempted justification was so absurd that it now seems hardly credible that 
so expert a panel could advance it seriously. That they did so speaks loudly for 
their inability to find any logical basis for the change of use they were foisting upon 
the professions and public. 

The premise upon which Conference’s (1979) edict was based is to be found in 
the seventh paragraph of their Memorandum, It is there stated that “brain death 
represents the stage at which a patient becomes truly dead, because by then all 
functions of the brain have permanently and irreversibly ceased” (Conference, 
1979. p, 332). In the same paragraph, they invite acceptance of the notion that this 
state equates with religious concepts of the departure of the spirit from the body. 
No evidence is offered in support of either statement, the second of which may very 
well have influenced some religious believers. From the scientific point of view, 
what matters is that (as we shall see) their criteria lacked the power to diagnose the 
permanent loss of all brain functions; in that sense, their premise was false, 

VII. CONFERENCE'S CRITERIA FOR THE DIAGNOSIS OF DEATH ON 
“BRAIN DEATH" GROUNDS 

The 1979 Memorandum did not modify the 1976 protocol for their diagnosis of 
“brain death," and it must, therefore, be assumed that the syndrome referred to as 
“brain death" in the 1979 paper was the same as that diagnosed on the criteria 
published in 1976, Conference did reconsider the matter in 1981 and published 
(Robson, 1981) some interesting riders to the essentially unchanged protocol. The 
status of the doctors empowered to diagnose “brain death" was clarified: one had to 
be a Consultant and the other a Consultant or Senior Registrar, both with expertise 
in the field. They were given leave to omit some of the prescribed tests at their 
discretion. The letter recommended repetition of the tests if they “confirm(ed) 
brain death" but left the time interval between the two series of tests to the doctors, 
suggesting that it be “adequate for the reassurance of all those directly concerned." 

It was suggested that a checklist be drawn up for use in the diagnosis of “brain 
death" (for transplant purposes), and this was done, and distributed by the U,K. 
Health Department (1983), under the title, “Cadaveric Organs for 
Transplantation." That document recommended that the “diagnosis (of ‘brain 
death’) should not normally be considered until at least six hours after the onset of 
coma." Re-testing being allowed after only a nominal interval, it was thus possible 
to certify a child with a beating heart “dead" within, perhaps, some 7 or 8 hours of 
her being knocked off her bicycle. 

The beginning of the massive propaganda campaign aimed at increasing the 
number of organ donors was signaled in that 1981 letter. It suggested that all new 
entrants to medical practice in the NHS be issued with a copy of the “Code of 
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Practice." The strategy was clearly to establish this new variety of death by 
“educating" first the young members of the medical profession as they entered the 
potentially overwhelming world of hospital practice — at a time when their 
acceptance of “established practice" was, but for the exceptionally critical and 
courageous few, virtually certain. 

VIII. THE CRITERIA AS PUBLISHED FOR TRANSPLANT PURPOSES IN THE 
1983 CODE OF PRACTICE 

Let us now take a closer look at these criteria as there set out in the simplified form 
actually used when certifying ventilator-dependent patients “dead" for the purpose 
of acquiring their organs. We must ask (I) whether they suffice to ensure that all 
functions of the brain have permanently ceased — as claimed by Conference in 
1979, (2) whether they even suffice to diagnose death of the brain stem (essential to 
the “brain as a whole" concept) and (3) whether they can reliably forecast that 
death (final cardiac arrest) will occur within a few hours or days of their 
satisfaction. This latter claim‘d demands consideration because, after even the 
protagonists found it impossible to sustain the first claim,'^ there was, and still is, 
a wish to equate the syndrome with death on the grounds that these patients were 
certain to die very soon anyway — confusing the allegedly hopeless prognosis with 
the diagnosis of death, of course, (Evans and Lum, 1980; Paul, 1981) and tacitly 
introducing the notion that “as good as dead" should be accepted as “dead" (at least 
for a specific purpose}. 

The form to be signed by the two doctors (their status as above) begins with a 
reminder that the diagnosis “should not normally be considered until at least 6 
hours after the onset of coma or, if cardiac arrest was the cause of coma, until 24 
hours after the circulation has been restored." The doctors then sign that they are 
“satisfied that the patient suffers from a condition that has led to irremediable brain 
damage" and that “potentially reversible causes for the patient's condition have 
been adequately excluded" — drugs,'’ hypothermia and metabolic or endocrine 
disturbances are specifically mentioned; perhaps encephalitis might have been 
included, since it can mimic “brain (stem) death.”** 

After satisfaction of these “pre-conditions," formal testing for “absence of brain- 
stem function" is undertaken and recorded. The tests are repeated at an unspecified 
(but recorded) interval. They comprise tests for comeal reflexes; pupillary reaction 
to light; eye movements in response to the injection of ice-cold saline into each car 
(if feasible); motor responses in the cranial nerve distribution to stimulation of the 
face, limbs or trunk; cough and gag reflexes'^ (if practicable); and a test for 
respiratory movements in response to a specified build-up of carbon dioxide in the 
blood — to a level (6.65kPa) which exceeds the threshold for stimulation of the 
(brain stem) respiratory center by this normal physiological stimulus. This latter is 
achieved by temporary disconnection from the ventilator, after “preoxygenation," 
and with oxygen being delivered at a high flow rate (6 liters/minute) directly into 
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the trachea throughout the period of disconnection. It is claimed that this practice 
ensures that, by diffusion oxygenation, hypoxia (in the blood and body) will not 
occur even if it takes 10 or more minutes (of ventilator disconnection) for the 
carbon dioxide tension to rise above the threshold for respiratory center 
stimulation. (What it certainly does ensure, of course, is that the respiratory center 
is never subjected to the ultiinate drive stimulus — low tensions of oxygen in the 
bloodstream. Thus, in protecting the wanted organs from hypoxic damage during 
the period of disconnection, the prescribed “apnea test” fails to challenge the 
medullary respiratory center in the most rigorous way. The possibility then 
remains that, if the body is sufTlciently intact when the ventilator is finally 
disconnected, the very powerful anoxic drive stimulus may cause agonal gasps — or 
even such impressive coordinated movements [the Lazarus phenomenon’'^ as to 
raise the possibility that other brain functions may not have been entirely absent.) 

Question 1 : Can we be sure that a patient certified as “dead" on that basis really 
has lost all brain functions “permanently and irreversibly"? The answer must be 
"No” — if only because there is nowhere in that protocol any requirement that most 
of the brain’s substance and functions be tested at all. Even the extent of the 
“Irremediable brain damage" — certified as a matter of clinical opinion alone — is 
unspecified. The possibility that the EEG might show evidence of continuing life 
in the brain'' is set aside. Remaining hypothalamic-pituitary function is 

overlooked" — an equivocal attitude being taken to loss of body temperature 
regulation (also an hypothalamic function), although it is a prime feature of brain 
death. (The code requires that “potentially reversible causes" of brain stem 

areflexia be “adequately excluded" and, therefore, recommends [in its Appendix 5] 
that “the body temperature in these patients.,. should not be less than 35' C before 
the diagnostic tests are carried out." Thus, it appears that, when the brain is so 
nearly dead that the body is irreversibly cooling, a diagnosis of death cannot be 
made on the Code of Practice criteria. It is too late. Thereafter, death can be 
diagnosed only on the basis of final cardio -respiratory arrest. The window of 
opportunity for diagnosing death on the Code’s criteria closes as the patient’s dying 
body moves on its way, still ventilated, towards becoming a true cadaver,) 

There is no attempt to look for remaining function in the pathways of the first 
and second cranial nerves, which do not traverse the brain stem (the specter arises 
of some kind of visual nightinare occurring in a patient pronounced “dead” on 
these grounds.) The use of confirmatory investigations such as cerebral 
angiography is discouraged.^’ 

Question 2: Do the specified tests for absence of brain stem function suffice to 
assure us that even the brain stem really is dead? The answer to this question must 
also be “No" for several reasons (Evans and Hill, 1989). The tests are simple 
bedside tests — with their intrinsic liability to observer error — of some cranial nerve 
pathways with elements in the brain stem. No technical search for the possible 
integrity of, e.g, auditory pathways,^* is required, nor for persisting influence of the 
brain stem on esophageal motility.’^ The medullary respiratory center is not 
rigorously tested (see above). No evidence that medullary control of the blood 
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pressure has been lost has to be recorded. There was, even before distribution of 
the Code of Practice, published evidence (Hall et aLy 1980) that such brain stem 
control of the blood pressure persisted in those called "brain dead" or "brain stem 
dead." Several reports subsequent ly^^' have indicated the retention of brain stem 
mediated blood pressure and heart rate responses to the trauma of organ 
explantation surgery. The grosser responses of this kind are more likely to be seen 
in those called "brain dead" after only short periods on a ventilator.’’ These 
responses are identical with those seen in patients undergoing everyday surgery for 
their own good and are seen by anaesthetists as signals that their patients are a bit 
'‘light" and need a bit more anesthetic in case they may be feeling distress,’* It is 
perverse to ascribe these responses in organ donors to some other, extraordinary, 
mechanism (as some have done^*) when there is no evidence that the normal 
(brain stem mediated) mechanism has ever been lost. Willingness to do so, without 
that essential evidence, betrays lack of a truly scientific attitude. The 
documentation of such loss was, of course, required by Mollarct and Goulon before 
diagnosis of their syndrome — which might be much more nearly the "frontier 
between life and death." 

IX. THE FALSE CLAIMS CHALLENGED 

The criteria published in 1976 as predictors of a fatal outcome, and endowed, by 
decree, with the power to diagnose death itself in 1979 — an illogical leap to which 
some of us objected at the time (Evans and Lum, 1980b) — are clearly irtadequatc 
for the latter purpose. The falsity of Conference’s claim that all brain functions 
had ceased by the time its syndrome was diagnosable was pointed out in letters to 
the major medical journals, articles in non-medical publications (see Evans, 
1982), submissions to the Conference of Medical Royal Colleges" (and to its 
Working Party on Donor Organs^^), to a Parliamentary Committee^' and in 
persortal correspondence with members of Parliament and with Chief Medical 
Officers (at the Department of Health). 

In my correspondence with Christopher Pa II is, who seemed to have been elected 
chief spokesman and referee in defense of what became known as "brain stem 
death," I was unable to get him to face squarely the fact that persisting brain stem 
control of the blood pressure (which was not ruled out by his protocol) negates a 
factual diagnosis of death of all parts of the brain stem — and, therefore, undermines 
the claim that there can never again be any "capacity for consciousness," even on 
his theory. While admitting the persistence of EEG activity in many or most brains 
diagnosed "dead" on "brain stem death" criteria,^ he wished to dismiss it as 
evidence of life in the brain on the basis that activity did not mean function. That 
argument did not impress a cardiologist used to restoring function to non-beating 
but electrically active hearts by means of a DC shock. The electrical activity 
(ventricular fibrillation) in those cases clearly indicated persisting life in those 
hearts although they were functionless at the time. The electrical activity was not, 
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of itself, evidence of function, but it did indicate the possibility of the return of 
function in certain circumstances. 

In 1985, Pall is did make the rather surprising admission that it is not 
technically feasible (before final circulatory arrest) to ascertain that “all functions 
of the brain have been totally and irreversibly lost." He went on to say that “there 
is no certain way of ascertaining (other than by angiographic inference) that major 
areas of the brain such as the cerebellum, the basal ganglia, or the thalami have 
irreversibly ceased to function, A clinical diagnosis of ‘whole brain death’ is in 
this sense a fiction," That statement, from their most vocal if not their chief 
supporter, should have persuaded Conference to abandon the term “brain death" as 
the name of their syndrome much sooner than they did. Perhaps they realized that 
discouraging use of that term and replacing it with “brain stem death" would 
highlight the idiosyncratic nature of a concept of death based on the death of only a 
small part of the brain — putting them at odds with those countries (particularly the 
United States) where the concept of “whole brain death" prevailed and where that 
basis for the certification of death required that at least some attempt must be made 
to exclude life in the bulk of the brain. Or, perhaps, the reluctance to discourage 
use of the term “brain death" when only the stem had been tested had something to 
do with the greater persuasive power of “he's brain dead" rather than “his brain 
stem is dead" when relatives were being asked for permission to use their loved one 
as a donor. 

X. THE END OF “BRAIN DEATH" IN U.K.— AND ITS SUCCESSOR 

Be that as it may. Conference (1995) abandoned its untenable claim. For this, and 
its tacit acceptance that even “brain stem death” is not really the correct term to 
describe its pre-mortal syndrome, it is to be congratulated (Evans, 1996), There is, 
in consequence of this declaration, no longer any officially sanctioned means of 
diagnosing brain death in the U.K. It is to be hoped that the misleading term will 
now disappear from departmental transplant proproganda^^ and from discussions 
with relatives in the clinical context. 

Thus has the relatively short history of “brain death" in the U.K. come to a 
timely end. However, Conference still wishes its syndrome to be considered 
“equivalent to the death of the individual"^’ and used for legal purposes in the U.K. 
It bases this suggestion on the new premise that “irreversible loss of the capacity for 
consciousness, combined with irreversible loss of the capacity to breathe"'^ should 
be the concept and that this state is diagnosed reliably by its essentially unrevised 
protocol. The concept has been described as “completely idiosyncratic, pulled out 
of philosophical thin air" and incompatible with the Judeo-Christian tradition 
(Shewmon, 1997a). Its quintessential components no longer require the complete 
death of the brain stem for their satisfaction. But they do require knowledge (of the 
generation of consciousness) which does not exist. And, since it is now one of 
two requirements, much more rigorous testing for respiratory center response might 
be expected. The latter being incompatible with organ procurement needs, and the 
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exclusion of any possibility of the return of consciousness under some 
circumstances being impossible (Shewmon, 1997a; Hill, Munglani, and Sapsford, 
1994), this new premise seems bound to fail in its turn. But that will be another 
story. And whether the new style "brain stem death" will, in the meanwhile, be 
accepted by the legal profession as death remains to be seen'^ It is to be hoped that 
those with responsibility for law making in the U.K. will, in the future, be less 
inclined to go along with what they see as (and are told by those with vested 
interests is) medical progress to the extent that they are willing to allow the 
reclassification of the dying as dead. Just how slippery is that slope can be judged 
by a recent attempt by the transplanters and their acolytes (see note 7), in their ever 
more frenetic quest for transplantable organs, to "stimulate discussion" (the first 
stage in persuading people to contemplate the hitherto unthinkable) about killing 
patients in the loosely defined "persistent^^ vegetative state." 

1 return now. with some reluctance,^' to Question 3. Can it truly be said that, 
when the U.K. Code of Practice criteria are satisfied, there is no hope of recovery, 
whatever is done,^^ and that death in everyone’s eyes (final circulatory arrest} will 
certainly follow within a few hours or days? This was the claim made by some 
from the early days and subsequently oft-repeated (see note 14). Again the answer 
must be "No." 

In the first place it must be noted that no evidence in support of that claim was 
offered until it was challenged in a famous television program (Panorama, 1980).^' 
Thereafter, series of patients diagnosed "brain dead" on a variety of different 
criteria were hurriedly cobbled together and published (Jennett, Gleave, and 
Wilson, 1981). No formal trial of the prognostic power of the U.K. criteria — used 
as early, and as liberally, as they can be when transplantation is involved — has ever 
been carried out.*^ No such trial could "prove" their infallibility anyway, of course 
(Shewmon, 1987), although it might well do the opposite,"^ Pallis* (1996) implied 
claim that the Taiwan trial (Hung and Chen, 1995) was a prospective trial of the 
U.K, criteria must be seen as specious; none of the patients in that series was tested 
before he or she had been on a ventilator for at least 12 hours and the interval 
before confirmatory testing was undertaken was at least 4 hours. 

Some very long term survivals after "brain stem death" have been recorded 
(Shewmon, 1997a). To my mind, the fact that pregrtant women can, with expert 
treatment, survive for long enough after this diagnosis to produce live infants 
affords the clearest evidence that death docs not inevitably occur within a few hours 
or days. It also makes the point that such women have not lost "somatic integrative 
unity"*'' despite their certified loss of brain stem functions. 

Recent advances in the treatment of comatose, ventilator- dependent patients 
(Hayashi, 1996, quoted by Watanabe, 1997, p. 619) may require that greater 
therapeutic effort be made on behalf of some of them before they are considered for 
prognostic testing — or, as happens now, for certification as "dead" as a means of 
satisfying the needs of others. But with due regard for such developments and with 
some important modifications,*’ I believe the U.K. criteria can provide a proper 
basis for discontinuation of life support when carefully used in the absence of any 
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third party interest. While not infallible, they are at least as sound as most 
prognostic indicators in common clinical use and can afford comfort and, if 
necessary, legal protection to those faced with these onerous decisions. What they 
should be called is another, very important, matter. 

XL CONCLUSION 

“Brain death" is currently the subject of debate worldwide (see note 2). The many 
different protocols for its diagnosis^ arc a clear indication that it is not a 
scientifically based entity. The possibility that resurrections (on paper) as “beating- 
heart cadavers” can cross national boundaries makes the same point. It cannot be 
long before it is recognized that the various criteria now in use define not death of 
the brain (nor of the person) but merely a late — or, in some cases, not so late — 
stage in the dying process. As a matter of scientific fact, brain death cannot be 
diagnosed at any time before the final cessation of all blood flow through it, 
however maintained (usually by the beating heart).‘‘^ 

The fact that the Code of Practice criteria are no longer officially held to 
diagnose death of the brain seems to have escaped the notice of at least one 
transplant surgeon,^^ and it would be perfectly understandable if others felt unable 
to reconsider the status of their donors in the light of this development. Some do 
have doubts, however,^' and have told me of persisting uneasiness when 
“harvesting" organs (particularly the heart) despite having done this very 
unpleasant job many times. A most impressive admission of this uneasiness was 
made by an American surgeon working in the U,K. during a public address in late 
1997, A very thoughtful man, and a devout Christian, he expressed his belief in 
absolute Right and Wrong. He clearly had misgivings about the diagnosis of 
donors’ deaths on the U,K. neurological grounds and hoped that the “brain death" 
(sic) criteria would still be seen as reliable in years to come. He put down the 
revulsion he felt each time he removed a heart to “the YUCK factor," This enabled 
him to carry on. I believe he may soon come to consider that it is, in tact, his 
conscience speaking. 

If the transplantation of hearts and livers (other than from healthy donors and 
animals) is to continue in the long term, there will have to be open discussion of 
the propriety of taking these organs from those willing to donate them at a specified 
time in the dying process. Should that prove to be the next step in the quest for 
organs — and not a continuation of the present campaign to mis-certify ever more of 
society’s defenseless members as “dead enough" for the purpose (McCuIIagh, 1985, 
pp. 232ff) — it is to be hoped that those asked to donate their organs prospectively 
will be given all the relevant facts in a form they can understand. To date, in the 
U.K. at any rate, there has been an element of deception in the procurement of 
many or most donor organs. Those signing E>onor Cards, or forms of application 
for inclusion in the NHS Organ Donor Register, assent to the removal of their 
organs “after (my) death," They may (and, I believe, usually do) think this means 
after they are dead in the commonly understood sense. And, when relatives have 
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been asked lo allow Iheir loved ones to be used as donors, there has, in the past, 
been much (persuasive) talk of “brain death.” Let us hope that, in today’s climate 
of greater “openness,” there will be no more use of importantly misleading terras 
when asking the ill-informed public to make such exceedingly generous offers. 

Queens' College, Cambridge. U.K. 



NOTES 

* Despite Professor (now Sir) Roy Cabe's 1965 declaration that "I fccl that if a patient has a heartbeat he 
cannot be regarded as a cadaver Any modilication of the means of diagnosing death to facilitate 
transplantation will cause the whole procedure to fall into disrepute with the rest of the profession," 
EnglandJoumal of Medicine. 1970, p. 48) That may well prove to have been a prophetic statement. 

* Sec, for example, Singer, 1995; Truog, 1997; Shewmon, 1997b; Jones, 1995, the latter who says (p. 6) 
that “the brain*dead beating-heart cadavers who are used as organ donors are in fact living patients;” and 
other authors in this volume 

* Moruzzi and Magoun, 1949, quoted by Zeman, 1997; see Magoun, 1952. Curiously, Pallis makes no 
direct reference to this ba.sis for the elaim that a dead brain stem means that there is no remabing “capacity 
for consciousness" in his book, ABC of Brain Stem Death (1996) That claim is vitiated by the fact that the 
RAS is no longer seen as “a unitary slrueturc" but “comprising .. btcracting chemical networks," the 
thalamus, as well as the upper brain stem, holding the "key to arou.sal" (Zeman, 1997, pp 795*796). 

* As acknowledged by Pallis and Harley (1996, p 37). who appear to concede the possibility of residual 
sentienec above a “dead” brain stem both there and on p. 46, where it is recommended that “Organ donors 
should receive anaesthesia in exactly the same way as a sentient patient" and the paragraph concludes with 
“Adequate anaesthesia should also allay any fears of residual sentienee ” 

' The mention of “within a few hours" here is intended to draw attention to the clement of haste implied by 
Conference's claim that its protocol can diagnose death oRhc brain so soon (they say six hours after the onset 
of coma), in good clinical practice, there should be no hurry to make such a very important diagnosis The 
passage of time is a very powerful diagnostic tool (as acknowledged by Pallis, 1996, p. 15). Its use is denied 
solely in the bterests of transplantation 

'' Particularly David Lamb. Sec Lamb, 1985. However, other philosophers have strongly opposed "brain 
death" and “brain stem death concepts— sec H.M. Evans, 1990a, 1990b. 1994. 

’ Kennedy, 1981 Professor Kennedy, with whom I had some ineffectual corre^jondenec, seemed (like 
Lamb) to have accepted Pallis’ account of the clinical science and to be unwilling to reconsider. He has been 
a consistent supporter of organ transplantation and, with Hoffenberg and others of similar persuasion, is 
currently engaged in an attempt to change public thbking and the law b order to make possible the use of 
organs from patients in “PVS" — see Hoffenberg «/ a/., 1997. 

" In a letter to the British Medical Journal, Conference's Honorary Secretary staled, “There may be 
circumstances in which it is impossible or inappropriate to carry out every one of the tesb. The cntcria 
published by the conference give recommended guidelines rather than rigid rules and it is for the doctors at 
the bedside to decide when the patient is dead." (Robson, 1981, p. 505). This casement might seem to 
weaken the protocol's authority as a consensus statement (and legal defence) and to leave rather too much to 
the certifying doctors' discretion It makes the point that the diagnosis is essentially a matter of clinical 
opinion, as we had pointed out earlier — sec Evans and Lum, 1980b. 

" David Hill and I suggested substitution of this term for the baecurate term "brain stem death in our 
submission to Conference’s Working Party on Donor Organs (Chaired by Sir Raymond Hoffenberg) on 
January 23,1987. 

Conference’s statement refers to papers by Forrester, 1976, by Jennet. 1975 and by Walker, 1976- 
leaving little room for doubt about the bias involved 

'' The consensus criteria published by Conference in 1976 would surely have proved adequate for a 
defense to any doctor sued in negligence for turning off a ventilator in compliance with them. In English law. 
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a doctor is noi in breach of his or her duty of care if he or she satisfies “(he Bolam test/' (hat is, if he or she 
acts in accordance with a practice accepted as proper by a responsible body of medical opinion Bolam v. 
Friem Hospital Management Committee (1957) Compliance with the cntcria would also have rendered any 
prospect of criminal prosecution, let alone conviction, remote in the extreme (and see Hill and Evans, 1993. 
and Skegg, 1984). 

While, as I thought, the E>epartmental moraionum against it was still in force and without (he full 
approval of the Area Health Authority. Although it was put about that the Consultant Staff at Pap worth 
unanimously approved, Claude Lum and 1 had, in fact, vigorously and consistently opposed this development 
from (he first. All three cardiologists at Papworth came to oppose it subsequently — see my letter to The 
Times for September 13"*, 1982, in which 1 also expressed my non-aeeepfance of the British "brain death” 
criteria. 

** Thus were most of the U.K.’s registered medical practitioners deprived of their right (and traditional 
duty) to certify death in these special cases — a clear indication (hat death certified on “brain death grounds 
is very different from true death even on paper, as it very obviously is in observable fact. 

Which dates from the early 1980s and was still mad — with the modification "within a relatively short 
time” — by Pallis and Harley in 1995 {ABC of Brain stem Death, 1996. Preface to the Second Edition). 

Pallis, 1985, p. 666. in this review, he admitted (hat it is technically impossible to ascertain total and 
irreversible loss of all brain functions (at any lime before final circulatory arrest). And sec 35 below. 

In a letter to The Times for 24th January 1987, Sir Raymond Hoffenberg (Chairman of the Conference 
of Medical Royal Colleges, and of its Working Parly looking into the shortage of Donor Organs) gave, as 
reasons for Conference's continuing support for ib “brain death" criteria, the ^parent lack of survivors after 
satistaction of those criteria. He slated that ’*Over 1 ,000 patients diagnosed as brain dead by these criteria 
have been maintained on life-su|^r( systems, fn all cases (he heart stopped, usually within 72 hours” 1 
wrote to him asking for references to support that statement They were not forthcoming. There is, ofcourse, 
no such evidence He may have been referring to collated series of patients, diagnosed “brain dead" on a 
wide variety of criteria, such as those published in Pallis’ ABC. To have any meaning for the prognostic 
power of the U.K. criteria, patients would have to be diagnosed "brain dead" on those criteria alone (without 
any kind of technical aid) and as early in their ventilator'dc^endency as they might be if wanted as organ 
donors 

I? The action of some drugs can be unusually prolonged in some comatose slates. This, and the possibility 
of idiosyncratic action, might have been thought worthy of emphasis here. 

" AJ*Din. Jami, and Shakir, 1985, pp 535*536. In his^^C. Pallis also mentions (to dismiss) other reports 
of brain stem encephalitis, and of the Guillain*BarTd syndrome, mimicking or even mistaken for brain stem 
death. It seems to me that, if the possible co- existence of some form of encephalitis with other pathology is 
not kept well in mind, that risk must exist — particularly if there is any hurry to certify death. The ease 
reported by Chandler and Brilli, 1991, is particularly interesting, their patient met the criteria for the 
diagnosis of U.K.'Style "brain death” on day 8 (although auditory evoked BEG potentials were preserved) 
and recovered after 2 1/2 weeks. A scan subsequently showed pontine infarction. 

In essence, a series of tests for the integrity of redex arcs, parts of which traverse the brain stem. Some of 
these reflexes may be congenitally absent. 

Liptak, 1986 The complexity of the movements in a ease subsequently reported (Hey tens et a/, 1989) 
leaves little room to doubt that they vrt.*re brain mediated. 

EEG activity is frequently recordable after the diagnosis of “brain death" or "brain stem death — see 
Pallis and Harley, 1996; Evans and Hill, 1989; and the Taiwan study (Hung and Chen, 1995). Kaukinen et 
a/., 1995, report its persistence — with visually evoked potentials — for 40 hours after the diagnosis of "brain 
death" on “brain stem death” grounds They make the ethical point that he had “cortically active cells” 
when pronounced dead EEG activity is not looked for when certifying death on the U.K. criteria for 
transplant purposes 

Diabetes insipidus should be present if all hypothalamic-pituitary function has ceased, but it is frequently 
absent in those pronounced “brain dead " 

Angiography is mentioned specifically because it was a requirement, prior to organ procurement, in 
Sweden (sec the Report of the Swedish Committee on Defining Death. 1 984) and still is in Norway and some 
other countries (see Pallis and Harley, 1996, p 41). It is a technique not without risks to those who may not. 
in fact, have sustained mortal brain damage, and it lacks the sensitivity to exclude life (EEG activity) or (he 
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possibility of the return of life in every part of ihe brain (Paolin, 1996, p. 837). For a critical evalualioit of 
other special investigatory techniques sec Wijdicks, 1995a It is not my purpose here to consider the 
possibility that newer (e.g., nuelear magnetic resonance) techniques might one day prove to possess the 
sensitivity to exclude all blood ilow aitd respiration in the braiit Should that prove to be the case (but not 
before), we would have to consider the philosophical aitd ethical problems posed by a dead brain in a still* 
living body. But, as such techniques arc not in the nature of "bedside investigations”, that problem is 
unlikely to arise in the acute clinical situation My pnmary purpose now is to chronicle the abandonment of 
Conference’s 1979 claim that simple bedside tests sufficed to diagnose death of the brain 
^ Auditory evoked (EEG) potentials (AEPs); a useful technique which might show persisting brain stem 
life in some patients pronounced "brain stem dead" on the reflex and apnea tests alone — sec ref 18 above. 
Another testable function which is not tested — see Evans and Hill (1989). 

Some references arc given in our 1989 paper (Evans and Hill, 1989). Further reports have come from 
Pennefather, Dark, and Bullock, 1993 and from Fitzgerald et aJ., 1995. The latter team also measured 
increases in catecholamine levels during organ explantation. which they attnbuted to painful surgical stimuli. 
Conci era/., 1996 The shorter the time on the ventilator, the less “dead’ the brain stem? 

Hill, Munglani. and Sapsford. 1994 David Hill has long been worried by the possibility that these 
responses indicate sentience (which seems to be agreed by Pallis — see 4 above). The donors don’t have a 
chance to report their experiences during “harvesting" of course 

For example, Wetzel «ro/.,I985, and Hoffenberg, in personal correspondence. Others appear to accept 
that destruction of the brain stem “vasomotor structures" causes hypotension — see Wijdicks, 1995b Perhaps 
most significantly, the surgeons who operate on organ donors know that *Vhcn brain stem herniation results 
in the complete destruction of the pontine and medullary vasomotor centers, hypotension becomes the main 
hemodynamic problem” (Marino elaJ., 1995). Sec MeCullagh. 1993 p. 46 for further comment on "the 
Wetzel phenomena” 

» To lheSA£^and Lancel, in company with L.C. Lum, D J. Hill. RC Campbell, and G.A. Gresham. 

*' Via ib Chairmen, e.g. to Sir Douglas Black in March 1981, with L.C. Lum, D.J. Hill and R.C. 

Campbell to Sir Geoffrey Slancy in February 1986, and to Sir Raymond Hoffenberg in May 1987. T.T. 
King, a neurosurgeon at The London Hospital, also wrote to Sir Raymond in June 1987 to register his non* 
acceptance of the idea that donors with beating hearts are dead 

** With David Hill on 23rd January 1987. Its Chairman was Sir Raymond Hoffenberg who, in 1967, had 
agreed a diagnosis of "brain death" (on some criteria) in one of his patients so that Barnard might have his 
heart for transplantation — sec Smith, 1983. Hoffenberg has been an enthusiastic supporter of transplantation 
ever since and, with Kennedy and others (sec 7 above), is currently mooting the procurement of organs from 
patienb in the PVS. 

‘‘ The Back Bench Health Committee, chaired by Dame Jill Knight, 7th April 1987. 

He even suggested that if burr holes were made in the skull, and electrodes inserted to probe the depths of 
the brain, EEG activity might be found in all patients pronounced "brain stem dead." The thought recurs in 
Pallis and Harley, 1996, p 36. 

Sec 15 above and Pallis and Harley, 1996, p. 30, where Pallis says, "The ‘cessation of all functions of 
the entire brain’ is, quite simply, something that is impossible to determine" — he means before the final 
cessation of the circulation (death as it has always been known) of course 

In a letter from the Department of Health dated 7th September 1997, the Minister of State (Alan 
Milbum) assures me that it will. 

^ Lord Walton suggesb, more cautiously, that "brain stem death, .is generally accepted as being virtually 
equivalent to death" (emphasis mine) in a book review (Walton, 1997). 

'* Why should breathing be considered more significant — to “count for life" more (H M Evans, 1994, p 
1050) — than the continuing circulation of blood by the beating hearl? 

Pallis and Harley, 1996, p 43 say 'brain stem death' "has no legal or even quasi*legal status” but Price 
seemed to take a different view in 1997 (Price, 1997). Maybe the contingent issue of “euthanasia" will focus 
legal minds 

^ In what appears to be another thought-manipulative move, those who wish to persuade us that patients in 
a persistent vegetative state are non*pcrsons who should be disposed of (shades of Nazi Germany) — for their 
own benefit, perhaps, as well as that of others — have gratuitously labeled their state "permanent ’’ 
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Because k is not my pnmaiy purpose to challenge use of ihe criteria for prognostic purposes. With some 
cssenlial modificalions (see 47 below), 1 believe them lo be suitable for that proper use. 

^ The fatal prognosis is, of course, self-fulfilling when ihe criteria are used for transplant puqjoses 

Panorama. 1980. It asked the right question, didn’t it? 

** As I have often found it necessary lo point out — see The Times. September 13, 1982; Cambridge 
Review, 1982 

Popper’s “black swan" . Many of us who have worked in the field seem to know of paticnb who defied 
the allegedly infallible prognosis, cither from first-hand expcricnec or reports from reliable sources Sueh 
“CKCeptions” would stand little chance of making it into the medical journals for several reasons, including 
natural sensibilities and a lack of encouragement to report in the interests of science. And, if necessary, it 
would not usually be too difficult to fault the diagnosis (sec Pallis and Harley, 1996, p 31) on the grounds 
that the primary diagnosis wasn't “reasonably established" or that this or that test wasn’t done (properly) — 
although when the criteria are used in common clinical practice (for certifying donors dead) not every test has 
to be done (see 8 above). 

^ The ability to reproduce has long been seen as evidence of life in an organism Now seen as a denial of 
“loss of somatic integrative unity" — the currently favored concept of death — live births to “brain dead" 
mothers would seem to bury the notion that those mothers arc dead 

^ Clear, documented, evidence of the loss of brain stem BP control should be require — in essence, 
hypotension (due to loss of sympathetic tone), perhaps after hypertension (the Cushing response to 
“coning”) — and there should be no cardio-accelerator response to atropine The minimum time on a 
ventilator before formal testing should be at least doubled, and there should be a sensible interval before re- 
testing. There is no point, bar exclusion of observer error, in the more or less immediate re-testing allowed at 
present. Incidentally, if one were looking for “exceptions,” it might be possible to find periods (early in the 
course of deep coma where, nevertheless, a chance of recovery was suspected) when the criteria were satisfied 
(twice, within a short time) and death could have been certified. But no neurologist would do that because of 
the risk of harming the patient by formal testing for apnea 

** “There are no universally accepted guidelines for the declaration of brain death" — Gelb and Robertson, 
1990 

Should a technique with the power to ascertain cessation of all blood flow through the brain (while the 
heart continued to beat) be developed, it would have to be used each time a diagnosis of(isolated) brain death 
were made. Then, and only then (apart Irom death of the brain in the context of death as we have always 
known it), could pn^erly talk about brain death. 

English, 1997, p 443 He concludes with the suggestion that the 1976 criteria “led to the acceptance 
that death of the brain stem was the necessary and sufficient condition of death of the brain as a whole and 
that death of the brain means death of the individual" (my emphasis). As if forceful reiteration could make 
It so? Machado el aL (1996, p. 9) specifically reject the brain stem death criterion as “a solution to the 
problem of defining the functions that charaeteriic human life." 

See Shewmon, 1997, p. 81, in which he says, “some cardiac transplant surgeons have aeknowledged 
feeling that they actually kill the donors ” 
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BRAIN STEM DEATH: A UNITED KINGDOM 
ANAESTHETIST’S VIEW 



I. THE HISTORY 

Physicians have never been able to shirk difficult decisions. In times past these 
were palemalislic and mainly unquestioned. Knowledge of the workings and 
failings of our bodies was restricted to a few doctors and scientists, and patients had 
little on which to base any queries. Doctors relied to a large extent on the mystery 
of their art, and much was achieved by personality. In scientific terms, there was 
often little to be done, and some of what was done was hardly beneficial even 
though the intention was good. Faith in bleeding, blistering and cupping was 
usually misplaced, but when death occurred following such treatments, this did not 
stop death being regarded as occurring in spite of the treatment rather than because 
of it. 

Some years ago, an eclamptic patient was admitted who had been closely 
observed all night by her general practitioner. He had meticulously counted and 
recorded the fits that she had during the night but failed to recognize their danger. 
The family blamed the hospital for the eventual still -birth with no credit for the 
survival of the mother. They had nothing but praise and respect for the 
attentiveness of their own doctor. It was a lesson on the power of paternalism. 

Modem scientific medicine has given us a better understanding and much 
greater ability to affect patients, usually for their advantage. Knowledge does not 
bring wisdom, and some of this power has become difficult to handle. 

The advent of anesthesia in 1846 brought inestimable benefits in the alleviation 
of pain and surgical treatment of disease. We cannot now contemplate how surgery 
could be performed and how patients could endure the torment without anesthesia. 
(Visits to Third World countries make one less tolerant of patients who complain of 
the pain of the injection that will bring them temporary oblivion). Deaths under 
surgery and anesthesia soon followed. The emphasis changed from hoping for 
survival to warding off death. Some, apparently dead, recovered. As techniques of 
intensive care in the 1950s and 1960s improved, more patients were held in the 
limbo between life and death. Decisions began to be made that some treatments 
were increasingly burdensome for patients and families and were bound to end in 
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failure. At such times, treatment would be abandoned or not embarked upon, 
usually in consultation with medical colleagues and relatives of the patient. The 
withdrawal of such treatment, whilst not sanctioned by law, was never (to my 
knowledge) followed by any legal action, nor was there any reason for fear of such 
(Skegg, 1984. pp, 179-180). The technology was relatively new and the actions 
were seen to be in the interests of the patient concerned. However the process was 
distressing and only undertaken with much heart-searching. It has to be said that 
the doctor was still held in high esteem and the patients and families still 
appreciative. It was nevertheless a significant contribution to have some sort of 
protocol and universal agreement. 

In the United Kingdom, these processes of decision were formalized in 1976 by 
the Conference of Royal Medical Colleges and their Faculties (Conference, 1976, p. 
332), Their recommendations required pre-conditions of a known potentially fatal 
condition and certain bedside clinical tests of brain stem function “to establish 
diagnostic criteria of such rigor that on their fulfillment the mechanical ventilator 
can be switched off, in the secure knowledge that there is no possible chance of 
recovery," Although referred to as “diagnostic", these criteria are, in fact, 
prognostic. The very clear intention is to discontinue ventilation and allow the 
patient to die. As such, they provided a uniformity of practice and a reassurance 
for those having to make such decisions. 

Pressure from the Transplant Advisory Panel in 1978 led to a Memorandum 
published in 1979 (Conference, 1979, p. 332), which equated the same condition 
using the same clinical tests “as the stage at which a patient becomes truly dead, 
because by then all functions of the brain have permanently and irreversibly 
ceased." There was no other purpose in making such a radical change from 
prognosis to diagnosis except to provide organs for transplantation, !t afforded no 
further benefit to the dying patient. On the contrary, at an arbitrary time and with 
no change in condition a dying patient could now be considered dead. At that 
moment he (or she) would lose all the protection that the law affords to the living. 
When considered a corpse, there are no duties of care, no requirement for consent, 
no rights of property. Treatment in the United Kingdom of such issues, including 
consent, no longer come under the Human Organ Transplants Act of 1989 but 
under the Human Tissue Act of 1961. 

II. THE DECEPTION 

The implications of this change are profound. It is difficult to understand how the 
profession and the public were lulled into accepting it and why pro-life attitudes, 
that are applied so rigorously to the beginning of life, remained silent regarding 
the end. 

The publicity given to organ transplantation has always been disproportioitate. 
Reputations and departments have been built on it, and it has always been 
politically very correct. There is glamour, of course, and it is easy to produce heart- 
rending pictures and stories. For some patients, organ transplantation is almost 
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miraculous in restoring health, and one's heart goes out to them,' especially the 
young. For very many, it adds little or nothing to the expected duration or quality 
of life. But even for those patients, what in any other circumstances would be 
considered a failure is often greeted by a fanfare of success. An early young liver 
transplant child, known to me, with an expectation of life of a year without 
treatment, had three liver transplants within the year before dying, and yet this 
treatment received great favorable publicity for him and for the hospital involved. 
Merely attempting heroic treatments is sometimes regarded as a success, even 
though the outcome may be disastrous. 

There are many factors involved in this acceptance of the unacceptable. 
Medical paternalism persists, and there seems to be a necessity for people to feel 
that doctors have some sort of supreme power to overcome the ills that flesh is heir 
to. There is also a profound ignorance of what is actually involved, even among 
heal th professionals. 

A. The Diagnosis of Death 

Death seems to be the contemporary taboo subject. In an increasingly secular 
society, there is a reluctance to accept that death is both natural and inevitable. 
Medical and media advice seems to be that, given enough technology, life can go 
on for ever. Few consider death as did Bums (“Man Was Made to Mourn") "the 
poor inan's dearest friend, the dearest and the best," Wealthy people in the United 
States (including, allegedly, Walt Disney) have had their bodies cryopreserved until 
medical advances will not only restore them to life, but also provide a cure for their 
mortal disease. 

Historically, people have dreaded a misdiagnosis — that they should be thought 
dead when still alive. There is much evidence (Peron-Autret, 1983}, both anecdotal 
and from old burial sites from exhumations, that there is sound basis for this 
anxiety. Bodies are reportedly found in positions that indicate arousal after 
Interment. Signal flags above ground that could be operated from within the grave 
were sometimes used in medieval times so that, in the event of unexpected 
recovery, contact could be made. Some requested that a major artery should be 
opened to confirm death, A lady in Christchurch, England, chose to be buried in a 
children's school, believing that their acute hearing might rescue her if she called 
out. More recently (in 1979), a Frenchman who survived preinalure burial has 
reportedly marketed a "survival coffin" including food and oxygen and signaling 
ability!^ 

The universal concept of death, which still applies today, is based upon the 
observation of other dead people or animals. It is eloquently described by Friar 
Laurence to Juliet (Shakespeare, Romeo and Juliet. Act IV, Scene 1): 

.JlOpuls: 

Shall keep his native progress, bul surcease 
No warmth, no brealh, shall teslify Ihou live?>l: 

The roses in thy lips and ehecks shall fade 
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To pearly ashes; Jhy eyes’ windows full 
Like death when he shuts up ihe day of life; 

Eaeh part, depriv’d of supple govemmeni, 

Shall, stiff and stark and cold, appear like death.. 

This is a world away from the supple, warm, pink, perfused and reactive state 
which is called death by brain stem testing of heart-beating donors and which is the 
essential state for obtaining organs for transplantation. Organ donors or their 
relatives may be quite unaware that the declaration of death will be contrary to the 
evidence of their senses. It is often forgotten that kidneys can be used from non 
heart-beating donors, (indeed this used to be the normal practice), and corneas are 
useable if removed 12 hours or more after death. 

B. Brain Stem Tests 

The basis of the tests accepted in the U.K. is the idiosyncratic view of death 
propounded by Pa II is. He asserts that death consists only of the irreversible 
absences of ability to breath and consciousness (Pallis and Harley, 1996, pp, 3, 10} 
and that “all that is meaningful to human life depends on the integrity of these few 
cubic centimetres of tissue" (i.e.. in the brain stem; Pallis, 1987, p, 15). This 
philosophically barren concept dismisses all other aspects of life, including, for 
instance, the ability to sustain life in the womb. The documented cases of brain 
stem death occurring in pregnancy and, under intensive care, the successful 
continuation of pregnancy not only demonstrates the ability to bear life in that 
condition, but also gives the lie to the often repeated statement that cardiac arrest 
follows brain stem death within hours or days. The inability to breathe unassisted 
is experienced by those with severe poliomyelitic paralysis, cervical cord damage 
(Reeve, 1998) and other neurological conditions and, clearly, is quite compatible 
with life as long as support is available. The persistence of circulation is a far more 
critical attribute but is ignored. Permanent loss of consciousness can be only 
presumptive. It is unprovable on both counts of permanence and assessment of 
consciousness which is subjective and a matter of degree (Britton, 1997, p. 1324). 
Because there arc only two situations in which brain stem tests arc relevant — for 
termination of treatment or for organ harvesting — and neither have any survivors, 
it is not possible to ascertain whether awareness was part of the condition or, 
indeed, occurred during the harvesting surgery. 

The clinical tests for brain stem function are performed when two preconditions 
are fulfilled — that the cause is irremediable structural brain damage due to a 
known disorder which can lead to brain death, and that the patient is in apnoeic 
coma. There arc reversible conditions that may obtund brain stem reflexes, 
including brain stem encephalitis (Chandler and Brilli, 1991; Ragosta, 1993) and 
Guillain-Barre syndrome (Coad and Byrne, 1990; Hassan and Mumford, 1991). In 
the presence of, e.g., a head injury, it is extremely unlikely that a pre-existing 
reversible condition would be sought, even though it may have precipitated the 
injury. Any lack of function would be ascribed to the injury and deemed 
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irreversible. Considering the implications for the patient, it is astonishing that 
Pallis and Harley (1996, p. 17) can dismiss them so casually — “The tests necessary 
to show that the brain stem is not functioning take only a few minutes to carry out." 

They are performed by two senior doctors, one a consultant, and, as a supposed 
added security for patients, they are both theoretically independent of the transplant 
team. However, doctors who are sympathetic to this form of death are required, 
and consequently others, such as myself, who would not certify death on the basis 
of such tests, are not asked. It is doubtful whether this situation would pass any 
serious scrutiny for being truly independent of the transplant team. The tests are 
repeated after an unspecified interval. One might question why. if the diagnosis of 
death is so irrefutable, it is necessary to have the tests repeated four times. 

The U.K.. brain stem tests themselves are incomplete and it is not obligatory to 
use them all. Orbital swelling or aural bleeding may prevent access for pupillary or 
labyrinthine testing, but partial testing is allowed. The first two cranial nerves do 
not traverse the brain stem, so smell and sight are not tested and could be present 
even if the brain stem is destroyed. 

There is no required testing of the brain stem vasomotor center. The cerebral 
edema that follows severe head injury causes a rise in intracranial pressure, and 
when this becomes extreme, there is sometimes a marked Increase in blood pressure 
which attempts to maintain the cerebral circulation. This was described by 
Cushing (1902) as a pre-terminal event and is then followed by a collapse of blood 
pressure. Not all patients who are diagnosed as brain stem dead exhibit this effect. 
Not only that, but the majority of organ donors show a rapid and severe 
hypertensive and tachycardlc response to the trauma of surgery (Wetzl ei aL, 1985). 
This is almost universally observed by anaesthetists, as in routine surgery, so in 
organ harvesting. The response is sufficiently similar in each case that some 
anaesthetists give the same anaesthetic for organ harvesting that would be given for 
other major surgery, because it seems perverse to attribute this identical response 
in the living and the supposedly dead only to secondary spinal reflexes. It is ironic 
that Pallis (Pallis and Harley, 1996, p. 46) should advocate the use of anesthesia in 
his book which is devoted to the thesis that these patients are dead! He writes, 
“Organ donors should receive anesthesia in exactly the same way as a sentient 
patient" and “Adequate anesthesia should also allay any fears of residual sentience" 
(i.e., that the patient may be feeling the surgery). The protocol at Addenbrooke’s 
Hospital for care of organ donor patients includes 

The use of a poicnl opiate % recommended and isofluraiie added if blood pressure ean be 
maintained. Use of these agenb blunts the frequently observed and potentially harmful 
pressor response. It may also alleviate any anxiety about residual supratentorial sensory 
function, although it is widely accepted that spinothalamic and cognitive function in brain 
stem dead patients is ablated. 

The language is tortuous but the implications are clear — that the patient may 
possibly be feeling the surgery. The paradox for an anaesthetist can be so acute 
that advice to give anesthesia (Llndop, 1991, pp. 2463-2464) is later contradicted 
(Klinck and Llndop, 1998, p. 75),^ 
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Nor is the respiratory center in the brain stem tested exeept to a hypercarbic 
(raised carbon dioxide) stimulus. The ultimate, and more powerful, hypoxic (low 
oxygen) stimulus is not used for fear of damaging potentially transplantable organs. 
When organ harvesting was not being considered or when our routine was to 
switch off the ventilator following the tests but before any surgery began, it was not 
unusual for the patient unexpectedly to recommence breathing in response to the 
maximal stimulus of hypercarbia plus hypoxia (Haun, Tobias, and Deshpande, 
1991). (I had personal experience of two such — one child and one adult, neither of 
whom ultimately survived,) 

Other reflexes transmitted through the brain stem that could be tested are not 
tested. The lower esophageal motility center was found by Evans to be a reliable 
indicator (Evans, 1995, p. 270). Auditory evoked potentials are not tested (Barelli, 
et al.s 1990). In the United Kingdom, electroencephalographic (EEG) 
investigations are not required because they are regarded as misleading. Where 
EEGs are performed, 20% of patients are reported to retain EEG activity after the 
diagnosis of brain death (Grigg, et a/., 1987). This has always been interpreted as 
demonstrating the inadequacies of EEG examinations rather than of the brain stem 
tests. The same argument is used to disregard the complex integrated movements 
reported of patients who have been declared dead but exhibit this so-called Lazarus 
sign (Jastremski et ai, 1991, p. 479), often in response to hypoxia when ventilation 
is discontinued. 

Further, it is accepted that there may be other persisting activity in the higher 
parts of the brain. Pallis (1985, p. 666) agrees that “it is factually incorrect to state 
that all electrical activity in the cortex will inevitably have ceased" and also (Pallis, 
1987, p. 15) that major areas of the brain such as the cerebellum, basal ganglia and 
thalami (which is an integral part of pain appreciation) may retain function. It is 
also established that hypothalamic-pituitary function may persist after brain stem 
death has been diagnosed (Zaloga, 1990, pp. 785-786), Indicating that some 
cerebral circulation must be maintained. If only some of this evidence is true for 
any given patient, it is hard to hold that, in any reasonable terms, life is totally 
extinguished. 

Each operating theater has a register in which details of operations arc entered. 
These include the time that the patient enters and leaves the theater and a final 
column for remarks. Over a period of four years at Addenbrooke's Hospital, there 
were some thirty-one entries for organ harvesting operations when the time of 
death recorded in the “remarks" column is some hours after the commencement of 
the operation. It is clear that, in the opinion of these different circulating nurses 
(who usually fill the register), patients who were alive on entering the theater died 
some time later as a result of the operation. It may be argued that these nurses 
were simply mistaken or ill-informed, but the opinion of a professional person 
observing the procedure is likely to be that of lay persons too. 
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III. WHAT ABOUT CONSENT? 

In the United Kingdom, we have lagged behind the United States in requiring fully- 
informed consent for surgical procedures. Nevertheless, there have been, and still 
are, glaring deficiencies in obtaining that sort of consent for organ donation. Some 
of these deficiencies may apply in other countries. 

Advanced directives have begim to alter medical practice here, especially in the 
matter of organ donation. The donor card is a form of advanced directive which 
has been accepted for more than twenty years. Because an organ donor is no longer 
alive (on the technicalities that we have been considering), he or she has lost the 
protection and privileges of one who is living. His body is no longer his but 
belongs, usually, to the hospital who has possession of it, and it is those authorities 
who can consent to organ harvesting. Advance wishes to donate organs recorded 
on a donor card, or more recently a computerized donor register, will take priority 
over any other opinion. In practice, it is recommended that relatives are also asked, 
but this is not a legal requirement. 

The donor card is a very suspect document. Its form has changed little over the 
years. On the obverse is the bold statement “I would like to help someone to live 
after my death." There can be very few who would argue with that sentiment and 
constant propaganda by the government, hospitals and the media have ensured that 
organ donation is seen as a good thing by everyone. The reverse of the donor card 
is in tiny print and has the statement, “I request that after my death my,..( and there 
follows a list of body parts sometimes referred to as the ‘mixed grill').,. be used for 
the treatment of others." There is no mention of surgery, no explanation, for 
example in the selection of body parts to be made available, that all organs are 
removed from beating-heart patients, but that corneas can be removed many hours 
after death. Worst of all, there is no definition of “death". From personal enquiry 
it is clear that the overwhelming majority of people think of death in the terms that 
Shakespeare put into the mouth of Friar Laurence and that they will be gray, cold, 
stiff and with no detectable pulse or respiration. It is shocking for them to realize 
that they will still be breathing (albeit on a “life support") and will be warm, pink, 
reactive and with a beating heart and pulse. There is no place on the card and no 
requirement for any explanation of this paradoxical situation nor for any counter- 
signature, People may well sign out of commendable altruism but in complete 
ignorance, but this Card has legal force and the status of an advanced directive. 

For those who have no card, relatives are asked for consent. This gives an 
opportunity for explanation of the forthcoming procediues and all their 
implications but, to my best knowledge from personal enquiry, sueh information is 
never given. For other surgical procedures, explanation of the proposed operation 
including alternative procedures and the questions of anesthesia must be given. 
The divergence of opinion by anaesthetists on the use or not of anesthesia would 
seem to be of the very greatest concern to the potential donor or his family but is 
never mentioned. Medico- legal advice follows the circular argument that because 
doctors have certified death, the potential donor has none of the rights that he 
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would otherwise have and that the question of informed consent is irrelevant. It 
would still seem that a very strong case could be made to support a complaint that 
permission was granted without the full facts having been revealed. It would also 
seem that relatives confronted with the sudden irauina that accompanies a mortal 
accident are in no position to give rational consent to those who have total control, 
to whom they are in great debt for the treatment being received and who. it may be 
feared, might be displeased by a refusal. Sometimes the shock is such that they arc 
deprived of food and drink and sleep and may be under the influence of sedatives. 
It is not surprising that relatives refer back to reinarks that may have been made in 
response to, for example, an emotive television program to relieve them of the 
responsibility of decision. 

This is not to belittle the motives of those giving consent but to question the 
propriety of the process by which their consent is sought. An increasingly common 
altitude, again fostered by media attitudes, is, in the event of a hopeless prognosis 
and a deeply comatose condition, an indifference to what is done, and the opinion 
that if some good can be brought out of a tragedy, then there is no great concern 
whether the patient is dead or almost dead. In terms of utilitarian pragmatism this 
is understandable but is, of course, in conflict with Hippocratic principles. These 
too arc under attack, and modifications are being considered by the World Medical 
Association which would significantly reduce a doctor’s obligations to treat his 
patients solely for their own benefit (rather than for the benefit of others) and to 
preserve life. 

In any of these situations, full information is essential to the validity of consent. 

Such information at present is partially concealed. 

IV. WHAT OF THE FUTURE? 

A parody of the preservation of life is sometimes suggested — that this would lead 
to the continued ventilation of corpses until they putrefy. This is certainty not the 
purpose of this paper. It is paradoxically sometimes nearer to actions taken with 
patients who have failures of transplanted major organs and are subjected to re- 
transplantation. sometimes more than once, in conditions that would never be 
contemplated for primary transplantation. The urge to continue to the bitter end is 
hard to resist for transplanters but criticized by them if felt by those whose care is 
for the potential donors. 

Appreciation of these facts might have a serious effect on the numbers of 
voluntary organ donors, as is sometimes pointed out. This seems to be poor 
justification for being economical with the truth, and perhaps an assurance of 
general anesthesia during the harvesting process might be reassuring. There is no 
indication at present of a more open approach. A confidential medico-legal 
opinion is that “were (the variation in the use of anesthetic) generally known, it 
may well affect the public's readiness to offer organ donation." Rather than more 
openness, one suggested change is towards an “opting-out" system (used in 
Belgium, Austria and France), when consent would be assumed unless previous 
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objection had been registered. This has not been taken up in the United Kingdom 
and is unlikely to be so in the near fiiture, 

A more sinister suggestion being revived is that of Hoffenberg and others that 
patients in the persistent vegetative state (PVS) might be used as a source of organs 
for transplantation (Hoffenberg ei a\.^ 1997). This is a step beyond “pre-emptive 
ventilation” which has been used in the United Kingdom but is now discredited. 
Under this procedure, patients (usually following severe strokes) whose condition 
was such that death seemed to be Inevitable (on clinical grounds rather than 
following any particular protocol of tests) would be moved to intensive care and 
ventilated in order that their time of death might be controlled. This would enable 
preparations to be made for organ harvesting and transplantation. Such patients 
were not dead but dying. Patients in the persistent vegetative state, however, are 
neither dead nor dying, neither is the diagnosis secure (Andrews ei aLy 1996) — 
some 40% being found misdiagnosed. This has not deterred these prominent 
medical and legal persons from coveting their organs for what they deem to be a 
better use as treatment for others. Nowhere in their paper do they consider what 
might be the opinions of those who would receive the organs. 

We are seeing the progression from obtaining organs from cadavers (in the 
usual meaning) to the use of beating-heart donors, then anencephalic babies who 
are legally alive by current definitions of death (American Neurological 
Committee, 1993), then pre-emptive ventilation of the dying, and now. wishfully, 
PVS patients. The judgement allowing the withdrawal of food and drink from 
Tony Bland — a PVS patient in the United Kingdom — was on the basis that, 
although alive, he could not be said to have any interest in being kept alive. This 
comes uncomfortably close to the concept of “lebensunwcrten Leben" or “life 
unworthy of life” (Lifton, 1986, pp. 45ff ) that gained increasing acceptance in 
Germany from the 1920s. 



V. CONCLUSION 

For more than twenty years, so-called “brain death” in the United Kingdom has 
been a misnomer. Now it is recognized that this condition should be called “brain 
stem death" because it is only the brain stem that is tested. Such tests are 
incomplete and do not determine the absence of all activity in the brain stem. It is 
agreed that they do not exclude activity in the higher parts of the brain. 

Patients certified to be brain stem dead are still responsive, whether by spinal 
refiexes only or not, and there is no agreement on the need for anesthesia. 

Very little of this controversial situation is public knowledge, and consent may 
be poorly informed. There is a serious shortage of organs for transplantation, and 
procedures advocated to increase the supply are directed towards compulsion rather 
than Increasing infonnation. 
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There are undoubted benefits for some patients from organ transplantation. As 
so often, the ends are laudable, but the means that have to be employed to aehieve 
those ends are dubious. 



The Old Post office. Etisley, Huntindon 
Cambridgeshire, U.K. 



NOTES 

' Nol perhaps ihe rnosl felicitous phrase. Cf. Lord Byron (1788-1824) 

Maid of Athens, ere we pan 
Give, oh give me back my hean’ 

Or, since dial has left my breasl> 

ICcep il now, and take (he rest 

"Un croque-morl" is a pejorative French word for an underiaker — a reference lo his duly lo bile ihc toe 
of the customer to ensure dial he is dead. 

' In this 400 page multi-audior book, many of whom are anacsihelists, only four words deal wilh die 
queslion of anesdiesia for die donor — ^No anesthesia is needed." 
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BRAIN DEATH AND CARDIAC TRANSPLANTATION; 
HISTORICAL BACKGROUND AND UNSETTLED 
CONTROVERSIES IN JAPAN 



I. INTRODUCTION 

Since the advent of the modem respirator made il possible lo maintain the life of 
patients who sustained severe damage to the entire brain, including the brain stem, 
it has long been recognized that a state of “irreversible coma” may often last for 
prolonged periods of time. However, the current trend to coin the name “brain 
death" for this condition and pronounce the death of an individual at this stage was 
clearly linked to the development of organ (especially cardiac) transplantation. For 
instance, even though kidneys can be transplanted after a donor's death judged by 
the classical criteria (combiitation of cardiorespiratory arrest and loss of brain 
function), it soon became apparent that a higher long term success rate could be 
achieved by the use of a fresher, more viable organ retrieved in the presence of 
renal circulation. Thus, transplant surgeons consider it desirable to remove the 
kidney either from a healthy, live donor or from a person who is brain dead but 
whose renal blood flow is maintained. In the case of cardiac transplantation, on the 
other hand, the organ cannot be used after a person’s death based on the classical 
criteria, since cardiac arrest with resultant cessation of coronary circulation would 
cause a rapid deterioration of myocardial function and failure of transplantation. 
At the same time, the heart cannot be removed unless it is agreed that human death 
is signified by the state of irreversible loss of brain function, since resection of the 
beating heart from a live individual would constitute murder. 

For these reasons, the question of whether one can pronounce a person dead at 
the stage of brain death became inseparable from, and often even dominated, the 
discussion on organ transplantation. In my first article titled “On heart 
transplantation: an antagonist’s opinion," (Watanabe, 1990) and in numerous 
subsequent papers (Watanabe, 1992, 1994a, 1994b, 1997b, Watanabe and Abe, 
1994), I usually discussed three major points: (I) does brain death constitute the 
death of a person?, (2) problems associated with postoperative care and long term 
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prognosis of transplant recipients, and (3) ethical, social and cultural aspects of 
transplantation medicine. Although a critical review of the concept of brain death 
appears to be the major aim of this anthology, I will take a broader approach. In 
this chapter I will (1) summarize the history of the movement for the legalization of 
cardiac transplantation in Japan, (2) discuss whether we should accept the brain 
death criterion for human death. (3) present several arguments against the world- 
wide trend viewing organ transplantation as an accepted modality of medical 
treatment, and (4) touch upon the harmonization of science and ethics and our 
responsibility for the future of mankind. It is unforturtatc that, due to space 
limitations, I cannot cover medical and psychological problems associated with 
postoperative care of transplant recipients, and possible long term effects of 
immunosuppressive therapy on the ecological system, and so forth. On these 
matters, readers are referred to my previous publications, 

II. HISTORY OF THE MOVEMENT FOR LEGALIZATION OF CARDIAC 
TRANSPLANTATION IN JAPAN 



A. The Wada Incident 

The historical background for the legalization of cardiac transplantation in Japan 
goes back thirty years. In 1%8, one year after the first heart transplantation was 
carried out by Dr. Barnard in South Africa, Dr. Juro Wada of Sapporo Medical 
College transplanted the heart of a young drowning victim into an 18 year old boy 
with valvular heart disease. Although the initial success of this surgery made 
headlines in the Japanese mass media, the recipient died 12 weeks later, apparently 
due to rejection. Soon after the death, serious questions were raised regarding the 
appropriateness of this transplantation. First, the late Dr. Miyahara, then a 
professor of medicine who had taken care of the boy prior to his transfer to the 
Department of Thoracic Surgery, stated that what the recipient needed was 
definitely not transplantation, but simple mitral valve surgery. Second, it was 
pointed out that the donor might not have been truly brain dead. Indeed, even an 
electroencephalogram required for the diagnosis of brain death was not recorded 
(Transplant Reportage Team, 1998). 

As a result. Dr, Wada was charged with double murder: killing the donor by 
removing his heart, and causing the premature death of the recipient with 
unnecessary cardiac transplantation. Against the latter charge, the defendant 
claimed that the patient was in severe congestive heart failure due to combined 
valvular disease, and transplantation was the only possible treatment. He further 
insisted that the surgery was successful, there were no signs of rejection, and the 
recipient died of suffocation due to excessive bronchial discharge. During the 
course of the investigation, however, ample evidence of rejection was found, with a 
marked increase in the size and weight of the transplanted heart. To make the 
matter more complex, the defendant did not readily submit the recipient’s own 
heart for examination, and when it was finally examined, three valves had been 
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resected and stored separately. When the blood type was matched between the 
resected valves and the rest of the cardiac tissue, the cardiac muscle and two valves 
had the same type AB, whereas the aortic valve had a blood type A, thus strongly 
suggesting replacement with a valve from a different patient. 

For these obvious flaws, Dr, Wada blamed a young surgeon of his team who 
died of gastric cancer several months after the transplant surgery. After a long, 
extensive investigation, the prosecution finally dropped the case, as they were 
unable to obtain sufficient material evidence and testimonies against the defendant. 
Nevertheless, this abominable incident (together with the fact that the medical 
profession in general, and the Japanese Circulation Society and Japanese Society of 
Thoracic Surgery in particular, never carried out a detailed investigation as to 
whether this transplantation was appropriate and justifiable) left in most Japanese 
citizens’ minds a profound sense of distrust against transplant surgeons, 

Unfortujtatcly, the Wada incident was not the only example of a transplant 
team’s unethical behavior. For instance, when a 40-year-old crime victim with a 
head injury was brought to the emergency room of Osaka University Hospital in 
August 1990, the team of physicians apparently looked at him as a potential kidney 
donor from the outset. Thus, as early as three days before the first diagnostic tests 
for brain death were made, they had started a set of new regimens (a combination 
of antidiuretic hormone that reduces the urine volume, drugs that elevate blood 
pressure, and a drip infusion of a large amount of fluid) developed by this group, 
which is considered very effective in keeping transplantable organs fresh and viable 
(Editors of Medical Treatment, 1993; Toshimitsu, 1997}. It would, however, 
aggravate brain edema, increase intracranial pressure, and accelerate the process of 
brain death. Without telling this fact to the victim’s wife and by using words of 
threat, they persuaded her (in a manner far from an informed consent) to donate his 
kidneys. Furthermore, a professor of forensic medicine joined the team and tried to 
let his fellow surgeons remove the organs before conducting an autopsy as 
stipulated by the law, arguing against the police officers and prosecutor. Several 
other reported incidents (including one at Tsukuba University in 1984, Senri 
Center for Emergency Medicine in 1993, Kansai Medical University in 1993, and 
so forth) also clearly show that most (if not all) transplant surgeons behave exactly 
in the same manner, paying neither attention to donors' human rights nor to the 
pain and emotion of their families (Toshimitsu, 1997; The Malnlchi, 1997). Here, 

1 must add that things are not much different in other countries, as has been 
documented in conscientious publications (Dowie, 1990; Klmbrel), 1995). 



B. Preparations for and Introduction of the Bill of Organ Transplantation 

In the Introduction, I pointed out that the question of whether one can pronounce a 
person dead at the stage of brain death often dominates discussion on organ 
transplantation. Indeed, this trend was epitomized by the fact that, when the 
Japanese Government appointed a special committee in 1990 in preparation for the 
legalization of organ transplantation from brain dead patients, the committee 




174 



Y. WATANABE 



almost exclusively discussed the biological and technical aspects of brain death. 
They failed to address the more fundamental question, “!s organ transplantation 
justified from medical, legal, ethical, and cultural standpoints?", even though many 
concerned citizens pointed out the importance of these aspects. After two years of 
such a grossly incomplete discussion, the committee submitted its final report in 
January 1992, in which a majority accepted brain death as a valid criterion for a 
person's death, although a minority opinion rejecting this view was attached. 

Immediately after the submission of this committee report, a book entitled Brain 
Death and Organ Transplantation (1992), was published by Asahi Newspaper Co., 
being edited by Takeshi Umehara, a famous philosopher, writer and a member of 
the special committee who signed the minority report. It compiled papers by 
sixteen authors, including six physicians (1 was one them) (Watanabe, 1992), five 
law specialists and five from the fields of philosophy and religion, all either 
expressing a serious concern about or rejecting organ transplantation from brain 
dead persons. 

Then in April 1994, or two years after the submission of the aforementioned 
committee report, a group of legislators introduced the Bill of Organ 
Transplantation (hereafter abbreviated as the Bill) to the lower house of the 
Japanese Diet, to which the Ministry of Health and Welfare gave its full support. 
Wc thought the entire movement was quite dangerous, since transplant protagonists 
and the Japanese mass media publicized only what they call the positive aspects of 
transplantation, !t ignored entirely the problems and risks inherent to this medical 
technology. As a result, most citizens were left unaware of those negative aspects 
of transplantation medicine, and the members of the Diet were no exception in this 
regard. To warn society of this danger, we bought 1/3 page ofthc/^^ijAi in June 
1994 to publish our criticisms against the Bill (Hirosawa and Watanabe, 1994). 
The way the newspaper company tried to weaken many of our messages (despite 
our paying a very large sum of money for this "opinion advertisement") reminded 
us of the press control that was common during World War II and strengthened our 
belief that such a campaign was urgently needed. 

In the following years, the Health and Welfare Committee of the Diet met only 
sporadically and kept delaying its action on the Bill to the next sessions. Then, the 
dissolution of the lower house in September 1996 automatically buried the Bill. 
After the Bill was reintroduced to the newly convened Diet with minor revisions, 
the discussion was again centered on technical minutiae of brain death, and hardly 
any attention was paid to the ethical, social and cultural implications of organ 
transplantation. The Bill was finally approved at the very end of its session in July 
1997 and became a law in mid-October 1997. 

C. Unsettled Controversies on Brain Death and Organ Transplantation in Japan 

In the course of these developments leading to the passage of the Bill, controversies 
concerning the brain death criterion for human death and the righteousness of 
organ transplantation have persisted between proponents and antagonists, although. 
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as was briefly touched upon earlier, the Ministry of Health and Welfare as well as 
the mass media appeared to take the protagonist stand and did not provide many 
opportunities for the antagonists to officially express their opinion. In this regard, 
publication of my article titled “Why do I stand against the movement for cardiac 
transplantation in Japan?” (1994) was followed by a paper “Why is heart 
transplantation not performed in Japan? Refutation of Dr. Yoshio Watanabe's 
argument against heart transplantation" by Drs. Hironori Toshima and Chuichi 
Kawai (1995). I responded with another rebuttal entitled “Once again on cardiac 
transplantation. Flaws in the logic of the proponents” (1997). All these papers 
appeared in the Japanese Heart Journal, and this may indeed be considered a rare 
example of open debate. Hence, this debate forms the basis of the following section 
describing the protagonists’ arguments and our criticisms. 

III. THE VIABILITY OF THE BRAIN DEATH CRITERION: ARGUMENTS 

PRO AND CON 

A. Transplant Protagonists' Arguments for the Brain Death Criterion 

Transplant protagonists have often used the following logic in insisting that the 
state of brain death signifies the death of a person: (1) The brain is the organ that 
plays the most crucial role in controlling or unifying all the physiological functions 
of the body and, at the same time, is where huinan intellect resides. Since brain 
death is defined as “ineversible loss of all brain functions,” brain death would 
imply the loss of both the Integrity of the living organism as well as the loss of 
personality. Thus, a person can no longer be considered alive under such 
circumstances. (2) Although the heart continues to beat in brain dead persons, the 
heart is only artificially kept beating by a respirator, and this, in turn, keeps the 
body warm despite the loss of all the brain function. (3) Cardiac arrest, which has 
traditionally been used in judging the death of a human being, rapidly causes 
irreversible damage of the brain. Thus, the former only indirectly proves the 
occurrence of brain death, and brain death should be used as the sole criterion for 
human death. (4) If the entire brain including the brain stem sustains irreversible 
damage, cardiorespiratory arrest will inevitably ensue, bringing about the person’s 
death. Hence, we can pronounce the person dead at this point. Against these 
arguments, however, the following criticisms can be presented. 

B. Criticisms Against the Protagonists' Logic on Brain Death 

(1) We may not deny the latter half of their first argument that an individual's 
personality is lost at the stage of brain death, although Dr. Tetsuo Furukawa, a 
neurologist, states that there is no proof that a brain dead individual has truly lost 
all consciousness (Furukawa, 1998). Regarding the first half of the statement, 
however, it must be pointed out that “brain death" is not always accompanied by a 
complete loss of brain function, since in some brain dead persons, certain hormones 
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vital for the maintenance of life continue to be secreted from the brain (Evans and 
Hill, 1989; Hall ei n/., 1980). Furthermore, the reported occunence of marked 
blood pressure elevation on skin incision and its subsequent lowering by anesthesia 
in patients diagnosed as brain stem dead (Wetzel et ah, 1985; Larson, 1985) 
definitely indicates the existence of brain stem function. 

(2) Their second statement that the heart is only artificially kept beating by a 
respirator is scientifically inconect. In fact, when an isolated heart is perfused 
through its coronary arteries with an oxygenated saline solution, it continues to beat 
for many hours. This is because the heart possesses automatic ity and spontaneously 
generates electrical impulses, which, in turn, trigger mechanical contraction. A 
respirator only helps the oxygenation ofblood and docs not make the heart contract 
and relax. Furthermore, maintenance of normal body temperature in a brain dead 
person is not simply due to circulation of warm blood. It implies that the 
thcrmorcgulating center of the brain is still functioning, again contradicting the 
notion that all brain functions arc lost at the stage of brain death. 

(3) The argument that cardiac arrest provides only indirect evidence of brain 
death is quite farfetched. When the heart stops beating, cessation of cerebral blood 
flow causes irreversible brain damage within several minutes, and hence, brain 
deatli in this case is secondary to cardiac arrest. Furthermore, the traditional 
diagnosis of death is not dependent on cardiac arrest alone. Rather, it is based on 
the combination of irreversible cardiorespiratory arrest and loss of the pupillary 
light reflex, and no one has ever objected to the judgment of death by cessation of 
function of all three vital organs (heart, lungs and brain). Although it has been 
known that, even after the pronouncement of death based on the classical criteria, 
certain tissues such as hair and nails may continue to grow for a while, a brief 
survival of those non vital tissues is considered insufficient to make us conclude that 
the person is still alive. 

(4) The protagonists’ last argument that a truly irreversible damage to the entire 
brain would always lead to cardiac arrest and a person’s death may appear valid at 
present (but note the later discussion on brain hypothermia). However, it must be 
pointed out that this stage may well last for several days to several weeks when a 
respirator is used. Hence, this stage at best only predicts that death of the person is 
imminent and does not confirm the death. Here, even the word “imminent" is 
misleading if brain death can last weeks to months (Toshima and Kawai, 1995; 
Yamaguchi, 1992). At the extreme, one case of survival for fourteen years after the 
diagnosis of brain death at the age of four years has been reported (Shewmon, 
1997), In this regard, the statement by Drs. Toshima and Kawai (1995, p. 16) that 
“without question, brain death leads to the death of the entire person" exposes the 
defect in their logic. Since a person’s death is the most crucial incident to that 
person, to his (her) family, and to the society as well, the death should be 
pronounced only after confirming the death of the entire person (by using their 
words). If the protagonists still insist that prediction of death is sufficient to judge 
a person’s death, they could escalate their argument to the point that a fail-safe 
prediction of death can be made on any man at any stage of life, since every human 
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being is destined to die from the moment of his birth. Of course, this is only a 
theoretical extreme, and we hope that transplant proponents would not resort to 
such logic. However, an important point is that once a “confirmation of death'’ 
principle gives way to the principle of “prediction of death" (often occurring weeks 
to months ahead), the line separating life and death becomes too fuzzy. Indeed the 
movement seen in certain countries that, in order to solve the shortage of organs, 
the criterion of brain death should be broadened to Include ancnccphalic babies, 
human “vegetables" and even those who are mentally handicapped, appears to 
substantiate our aforementioned concern. 



C. Further Arguments Against the Brain Death Criterion 

The fact that some brain dead pregnant women have given birth to babies has been 
taken by us antagonists as strong additional evidence that the person is still alive. 
In this regard, I was dumbfounded and had to doubt his sanity when I heard a 
transplant protagonist say. “Why do you claim those pregnant women were alive? 
Why is it illogical for a dead woman to give birth to a baby?" Against this, we 
must first point out his technical ignorance, since maintenance of pregnancy 
leading to the delivery of a baby requires integrated physiological function of the 
whole body including the brain, pituitary gland, heart, ovary, and so forth, and a 
mother does not give birth to a baby with her uterine function alone (Ozawa, 1994), 

We would further like to point out that there is a crucial difference between 
brain death and death judged by the classical criteria. Cessation of blood 
circulation due to cardiac arrest would immediately result in the lowering of body 
temperature and discoloration of the skin that are evident even to lay people. 
Because of these obvious signs, the individual's family members arc left with no 
choice but to accept, albeit reluctantly, the doctor’s judgment that their loved one 
has indeed departed from this world. Unfortunately, transplant proponents always 
criticize these arguments as only emotional. For instance, Drs, Toshima and 
Kawai (1995, p. 17) state: “this assertion by Watartabc is purely emotive and 
cannot be considered a reasonable, logical, medical judgment." Against such 
statements, we would answer that our arguments are not just emotional but 
emphasize the importance of retaining the culture of mankind (Hlrosawa, 1994; 
Watartabe, 1997b), since, throughout the history of man, the family of a deceased 
person accepted their loved one’s death only when his (her) body became immobile 
and cold and even started showing some signs of decomposition. To be unable to 
readily accept the death of their brain dead family member with a warm body and 
rosy skin is a natural response of ordinary people with a normal sense of life 
(Watartabe, 1997). I firmly believe that a physician must also share the same sense 
of life with those “ordirtary people." 

Also, it is at least safer to pronounce the death of a person after its confirmation 
and not just with prediction. Universal adoption of such a safeguard is clearly seen 
in the common practice of allowing at least 24 hours from the pronouncement of 
death by a physician to the time of cremation or burial. I would like to ask Drs. 
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Toshima and Kawai who rely only on their “reasonable, logical, medical judgment" 
the following question by quoting the words of Dr. Mitsiinobu Yoshii, a 
neurophysiologist: “Would you readily take your brain dead family member with a 
warm body to cremation?’ (Yoshii, 1998, personal communication), A similar 
opinion has also been expressed independently by Dr, Tom Ogihara (1999, p. 72). 
All transplant proponents have an ethical responsibility to answer this question, 

D. Brain Hypothermia. A Hewer Development in Preventing Brain Death 

1 would like to call the attention of transplant protagonists to the recent reports by a 
team of neurosurgeons in the emergency care department of Nihon University 
Hospital in Tokyo. This group applied computer controlled brain hypothermia with 
maintenance of adequate intracranial pressure to the treatment of 20 cases of acute 
subdural hematoma with diffuse brain Injury and 12 cases of global cerebral 
ischemia due to cardiac arrest lasting for 30-47 minutes. All the patients had a 
Glasgow coma scale of 3 to 4, showing bilateral dilatation of pupils and loss of 
light reflex. Yet, following the treatment, 14 of the 20 patients in the first and 6 of 
the 12 patients in the second group returned to normal daily life, with their verbal 
commimication restored except in one patient (Hayashi, 1996). Admittedly, those 
patients may not have fully satisfied the current diagnostic criteria for brain death, 
partly because the emergency care team was reluctant to resort to certain diagnostic 
procedures such as the apnea test in the fear of aggravating brain damage. 
However, it still implies a clear shift of the point of no return toward (or perhaps 
into) the stage of brain death (Hayashi, 1996; Yamaguchi, 1997). 

In his article. Dr. Cicero Coimbra, an experimental neiuologist and 
neurosurgeon from Sao Paulo, clearly points out that, with a critical reduction of 
cerebral blood flow caused by Intracranial hypertension associated with head 
trauma, brain functions dependent on synaptic activity are severely depressed so 
that many available tests, including electroencephalogram, would satisfy the 
criteria for brain death. However, this level of blood flow is still significantly 
higher than that leading to truly irreversible damage of the brain tissue. Under 
such circumstances, lowering of body temperature to 33® C could reduce brain 
edema and increase cerebral blood flow. This action, together with the prevention 
of brain hyperthermia that accelerates cellular damage, would restore normal brain 
function. Conversely, an apnea test carried out at this stage would cause severe 
hypotension, further reduce the blood flow, and destroy all brain cells (Coimbra, 
1996). Thus, Dr. Coimbra states that the apnea test does not diagnose but does 
produce brain death. His studies provide a solid experimental basis for the 

aforementioned clinical observation in Japan. Based on these considerations, we 
believe that a hastened judgment of brain death without trying such new 
therapeutic measures would well constitute murder, or at least a malpractice case. 

If all transplant protagonists try to ignore these observations, while at the same 
time claim the validity of current diagnostic criteria of brain death, and continue to 
give apnea tests to aggravate ischemic brain injury, 1 must conclude that the use of 
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terms such as biomort or heart-beating cadaver is nothing but a sophism to disguise 
their real intention that the only thing they want is transplantable organs. They are 
not at all interested in saving those donor candidates. 

E. Lack of Unbiased Information Affecting Opinion Polls 

In their article, Drs. Toshima and Kawai (1995) reported on their survey of 
opinions of younger members of the Japanese Circulation Society and medical 
students of Kurumc University regarding organ donation, which showed that 
approximately 60% of these people agreed to donate their own organs if they 
become brain dead, and accused me of “ignoring such data and simply repeating 
assertions biased by personal opinions" (Toshima and Kawai. 1995, p, 18), 
Against this, I pointed out that the results of such a survey could be significantly 
affected by the nature of information on the subject matter supplied to the people 
prior to the survey. Unless well balanced information on both the pros and cons or 
merits and disadvantages of organ transplantation from brain dead persons is 
widely distributed, people will be unable to make a sound judgment. Unfortunately, 
this condition has never been fulfilled given today's mass media, and there is 
growing concern about the lack of equal opportunity in publishing criticisms of the 
Bill of Organ Transplantation. Indeed, articles emphasizing what the protagonists 
call the positive aspects of organ transplantation had been published far more often, 
occupying far greater space in various newspapers, compared to those pointing out 
the problems and risks of transplantation medicine. Under these circumstances, the 
results of the survey to which the proponents place such great importance could be 
significantly biased. 

In this regard, I would call their attention to the results of my survey carried out 
at the end of 1994 on 76 medical freshmen of Fujita Health University and 199 
student nurses of Toyota Regional School of Nursing (Watanabe, 1997a). 
Statistical analyses of the two groups together showed that, even without detailed 
information on the problems involved in the Bill, only 32,4% (89/275) of the 
students accepted brain death as a person’s death and approved the removal of 
organs from such a person, whereas 17.5% (48/275) were opposed and the 
remaining 50,1% undecided. After they listened to my lectures discussing 
numerous problems and risks of transplantation from brain dead people, 49,5% 
(136/275) of those students now voted against and only 19.3% (53/275) for the BUI, 
with the remaining 31,2% undecided. The protagonists must give much more 
serious thought to this fact. It also follows that once such negative aspects of organ 
transplantation become well known to the public, the number of donors would 
further be reduced, thus aggravating the shortage of organs, worsening 
discrimination of donors and recipients (as will be discussed below), and perhaps 
making transplant surgeons even more aggressive than before. 




]80 



Y. WATANABE 



IV. CAN ORGAN TRANSPLANTATION BE JUSTIFIED AS AN ACCEPTED 
MODALITY OF MEDICAL TREATMENT? 

A. Transplant Protagonists' Arguments for Organ Transplantation 
Philosopher Takeshi Umehara, editor of the book Brain Death and Organ 
Transplantation mentioned earlier, begins its preface by quoting the words of 
Tolstoy: ‘There is only one joy for all men, but there are as many sorrows as the 
number of people'’ (Umehara, 1992, p. I), He continues by saying that every time 
he thinks about brain death and organ transplantation, these words come to mind, 
since the arguments of all transplant proponents look alike, whereas those 
individuals who either take a prudent attitude to or reject this new development in 
medicine do so for many different reasons. Indeed, the protagonists' arguments 
usually go this way: “When there are patients who can be saved only by organ 
transplantation, there are people who have the good will to donate their organs, and 
the required technology is already available, why can we not save those patients 
with organ transplantation?" The logic appears quite straightforward but 
unfortunately "is too simplistic like a discussion by elementary school children" as 
Dr. Koshichiro Hlrosawa puts it (Lock et fl^, 1997). In sharp contrast, we 
antagonists sec numerous problems inherent with organ transplantation from brain 
dead individuals, each perhaps requiring a separate chapter in a book. However, 
because of the space limitation, I will attempt to discuss the following points. 



5. Categorical Statements of Kant and Rennyo's Commandments 

In his excellent article arguing against organ transplantation Dr. Nobuhlde Kawal, 
a gynecologist, writes: 

Immamjel Kanl wrote in the famous catcgoncal statements (hat a man should never treat 
another man as an object, and should never use another man only as means. Such 
categorical statements arc considered to hold inie unconditionally beyond lime and place, 
and the fact we value these statements is what separates human beings Irom other animals. 

Recently. I was surprised to learn that one of the commandments of Rennyo, a Buddhist 
priest who lived in 15th century Japan, was almost identical to what Kant wrote three 
hundred years later, forbidding utilisation of another man only as means. Transplantation 
medicine is based exactly on a pnncipic of utilising other human beings as means and 
nothing else. Arc all the transplant protagonists really so conceited that they could refute 
what those two great, wise men said'’ (Kawai, 1996) 

Along a similar line, I posed the following question in an article addressed to 
the members of the Japanese Diet and all the transplant proponents: "Can organ 
donation still be considered a gift of life?’ (Watanabe, 1997c). Transplant 
protagonists often claim that organ transplantation is a noble mode of medical 
treatment that depends on the good will of people who donate organs to save 
another person’s life. Conversely, we believe that transplantation medicine is 
based on the concept that a human being is nothing but a mechanical assembly of 
organs and tissues and that we can replace broken parts, exactly like in an 
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aulomobilc or an electronic instrument, with better (but not new) parts obtained by 
either injuring a healthy man, or prematurely termirtating the life of a “brain dead" 
person, or even killing someone who could have been saved by newer treatments 
sueh as brain hypothermia. Furthermore, the dearth of organ donors has led to the 
proliferation of organ markets in certain developing countries, some even involving 
organized crime (Stem, 1995, pp. 16-22), Although commerce of organs is banned 
in western countries, it is well known that there are numerous companies that 
supply human tissues such as skin and bones to transplant centers. The companies 
do not “buy" those materials from the donors, but “sell" them for the cost of 
treating and processing, and are making tremendous profits. Based on these facts, 
Renee Fox and Judith Swazey conclude in their book that organs are no longer 
considered a gift of life, but now are taken to be “market commodities" (Fox and 
Swazey, 1992, pp. 43-72). 

C. Organ Shortage Causing Discrimination of Donors and Recipients 

One of the major technical problems in organ transplantation is the lack of a 
sufficient number of donors to match the number of potential recipients. Even in 
the western rtations where transplant surgery with organ removal from brain dead 
patients has been practiced for more than 20 years, the shortage of donors is 
evident. For instance, recent statistics in the United States reveal that the number 
of prospective recipients of all organs (kidney, heart, liver, etc.) was 51,597 for the 
year 1996, whereas the number of donors for the same year was 5,41 1 (Los Angeles 
Times, 1997, p, A3). Hence, only about 10,5% of the people on the waiting list 
were able to get their desired organs. In the case of cardiac transplantation, the 
number of dortated hearts showed a steady increase until the mid-1980s according 
to the international heart transplant registry, but it reached a plateau and then 
started decreasing (Registry, 1993, p. 541). The combination of stricter regulations 
against drunken driving, enforcement of seat belt laws, and improved shock 
absorbing equipment in newer car models has been pointed out as the major 
contributing factor in the decreased incidence of automobile accident related brain 
death in young people. Although I do not know whether the number of cases with 
gun shot wounds to the head, the second major cause of brain death in the United 
States, is increasing or decreasing lately, its incidence is (luckily) much lower in 
Japan. The organ shortage would thus be worse in this country, further 
substantiating our premise that organ transplantation destroys the law of equal 
medicine for all and introduces discrimination. 

This discrimination actually is twofold, against both donors and recipients. For 
instance, many people whose family members were killed by reckless drivers 
express strong sentiments against organ transplantation (Togawa, 1997, pp. 104- 
113). They claim that, of the numerous traffic accident victims, those who have 
died are compensated much less often than those only injured according to 
insurance statistics. If they are then counted on as potential organ donors, they can 
be doubly exploited. On the other hand, an organization of handicapped people in 
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Japan launched a campaign against the Bill of Organ Transplantation, issuing the 
following statement: 

The Bill intends (o classify the human being into (wo categories — those who are worth 
living and those who are not, and to use (he latter as resources for organ transplantation It 
is a eriminal act to initiate a human body industry based on the concept of eugenics, and to 
revive, under the name of law, the horrible deeds of the Nazis and the Ishii (No.731) unit in 
Manchuria that killed many innocent people with human experimentation (Kurosu. 

Haseba, and Ohno. 1996. p. 97). 

This assertion becomes persuasive when we note the presence of (the previously 
mentioned) movements in some countries to loosen the criterion of brain death, 
which look at the weak of society as potential donors rather than as our fellow 
citizens who need greater care. In this regard, we must not forget what Dr. Naoya 
Tachibarta, an anesthesiologist, wrote after the Wada incident: “Physicians should 
not become arrogant about huinan life to the point that they make decisions as to 
which of the many lives that have just passed away or are about to pass away can be 
arbitrarily selected and sacrificed for the sake of another life” (Tachibana, 1969, p. 
845). 

There can be discrimirtation against the recipients as well. In the United States, 
for instance, prospective recipients must pass certain psychological tests that screen 
patients who have “the will to live and the ability to make logical and inlelicclual 
judgments," so that they will be able to control their daily life after the surgery, 
follow the physician’s advice, regularly take medications and undergo various 
examinations and so forth (Kurosu, Haseba, and Ohno, 1996, p. 97). Hence, if a 
person is mentally handicapped, he or she may well be placed in a low priority 
category of the waiting list. 



D. Organ Transplantation Promotes Human Egotism 

One other social problem of organ transplantation resulting from the shortage of 
organs is that a prospective recipient awaiting his turn (for months to even years) to 
receive an organ may find himself wishing for someone histocompatiblc to become 
brain dead before it is loo late. In regard to this, 1 borrow the words of the critic 
Shunsuke Serizawa who points out, “One should realize that to want to be saved by 
utilizing the death of another is an inflation of the families' ego, and it is not the 
sort of issue where one should raise one's voice as though it were an obvious right 
of all human beings" (Serizawa, 1990, p, 113), It is hardly a human right to desire 
the death of another so that one may live. The protagonists may well argue against 
this criticism that transplantation medicine relies on people's good will and 
neighborly love, and hence, it can never happen that the recipients wish the donors’ 
early death. Some recipients have, however, been quoted as confessing such an 
honest feeling. Furthermore, while the Bill was being contemplated in the Diet, 
certain patient groups urged the representatives to change one article that defined 
the conditions for selecting a donor. They asked to delete the statement that, unless 
a brain dead person possesses a document verifying his own intention to donate 
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organs, we cannot pronounce the person dead and remove organs for 
transplantation . Instead, they insisted that the family members' consent alone 

should be considered sufficient. Isn't this good evidence that the concept of 
“recipients' right to demand organs’* is already adversely affecting society? 

In my earlier article, I suggested that proponents of cardiac transplantation over 
50 years of age, who arc too old to be donors, should try to persuade their children 
younger than 40 years old to carry donor cards if they want to increase the supply 
of organs (Watanabe, 1994), Drs. Toshima and Kawai (1995, p, 17) countered this 
argument by saying that “persons aged more than 18 have the freedom to make 
their own decision; in such cases parents have no means of forcing their children to 
agree to becoming donors,'' They thus bluntly declined to convince their children 
of the righteousness of their protagonist stand. At the same time, however, they are 
campaigning for the distribution of donor cards to at least ten million Japanese 
people (who also have the freedom to make their own decision) to secure a 
sufficient number of donors. To me, it appears quite egotistic, or at best self 
contradictory that people who do not want to (or cannot) convert their own children 
to their cause try to persuade other people to become organ donors. Furthermore, 
there are people who openly state that if they are told that transplantation is the 
only possible way to prolong their lives, they would like to receive organs, but if 
their brain dead children are asked to donate organs, they would refuse to do so. 
This also could promote human egotism. 

E. "From Neck Down" Transplant: The Final Danger of Organ Transplantation 
From Brain Dead Persons 

In my very first article against cardiac transplantation and in subsequent papers, I 
pointed out that once brain death is taken as a person's death and cardiac 
transplantation from such a person is justified, one would have no logical reason to 
ban the development of “from neck down" transplantation, since the difference 
between these two procedures is only quantitative and not qualitative (Watanabe, 
1990, p. 47). Frankly, 1 was hesitant to describe this science fiction- or horror 
movie-like scenario in my first article. However, I decided to relate it because I 
wanted to demonstrate that it would be too late to cry out that doctors have become 
the deviTs initiates after this actually happens. There will be many who would 
shudder at the thought of creating a new person by transplanting a brain, and even 
in a panel discussion of the Japanese Circulation Society, a consensus was reached 
that brain transplants should and would never be attempted (Panel Discussion, 
1992). However, there is a gaping flaw in this statement, as 1 clearly pointed out in 
my first article. Those transplant proponents have a shrewd excuse that this is a 
torso and limb transplant, and not a brain transplant (Watanabe, 1990, p, 47; 
Watanabe, 1994a, p. 710). 

I thus wanted to ask transplant protagonists whether they have considered these 
eventualities when they press for acceptance of cardiac transplantation and 
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predicted Ihcir possible responses as follows. First, if the reply is that they have 
never thought of such outlandish ideas, then it means they have not thought hard 
enough, and it is, therefore, irresponsible of them to push organ transplantation. 
On the other hand, they may insist that no matter how far medical technology 
advances, transplant of the central nervous system will never become feasible, and 
such fears are totally unfounded. For instance, Drs, Toshima and Kawai (1995, p. 
19) claim in their criticism against my paper that “it is clear, even from Dr. 
Watanabe's own assertions, that even if an entire body or a brain were 
transplanted, the transplantation would very likely fail due to the rejection 
reaction." Unfortuitately, this statement totally missed my cautiously presented 
arguments, since I have clearly and repeatedly pointed out that such a claim 
contradicts their strong self confidence in further advancing technology to solve the 
current shortcomings of immunosuppressive therapy and so forth. Indeed, in 
another part of their article, Drs, Toshima and Kawai predict that the use ofHLA 
type matching in selecting recipients who have the best histocompatibility with the 
donor would reduce rejection and improve the long-term results of transplantation, 
apparently without realizing the contradiction in their logic (Toshima and Kawai, 
1995, p, 19). 

Then, the third possible reply to my question left to transplant protagonists is 
that there is nothing wrong with transplanting a head to another person’s body and 
that they intend to forge ahead and do such surgery. Indeed, it is said that some 
transplant researchers have openly pledged to develop such technologies and are 
experimenting along this line. To them I would like to say, “I am sorry but I doubt 
your sanity, or else I must believe we are humans from totally different worlds” 
(Watanabe, 1990, p. 47; 1992, p. 59). However, it has been reported in a 
documentary program of the NHK television network several years ago that, in the 
United States, more than 200 heads are already being stored in deep freeze 
according to the will of those deceased, until a time that they would be revived with 
new bodies once the technology has become available. Furthermore, a Japanese 
newspaper has recently reported that such “from the neck down” transplantation 
may well materialize in the United States within the next couple of years. The first 
case could be a former movie actor suffering from quadriplcgia caused by a 
horseback-riding accident. This news is stirring up a big controversy (The Tokyo 
Sports, 1999). It thus seems that our era is moving perhaps ahead of science fiction 
novels, and we antagonists cannot help but feel that the entire world appears to be 
going crazy today by simply worshipping modem scientific and technological 
civilization and paying no attention to its dark shadows adversely affecting people's 
way of thinking, ethics, social structure, and human culture in general. Do those 
“scientists” Intend to tell us that they are sane and we are insane? 

F. What Do We Suggest, Then, as an Alternative? 

When 1 present these arguments against cardiac (and other organ) transplantation, 
someone may rightly ask me whether 1, as a physician, do not want to save a 
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patient dying from, say. dilated cardiomyopathy. 1 would thus like to suggest the 
following two alternatives (Watanabe, 1992, p, 59; Hirosawa and Watanabe, 1994). 

First, we must concentrate our effort in developing a more effective 
pharmacological regimen and new therapeutic modalities. Fortunately, the 
prognosis of patients with severe congestive heart failure has been improving 
considerably in the past several years, perhaps because of the introduction of newer 
drugs, including ACE inhibitors and self administration of dobutamine. As a 
result, many patients who were formerly on the waiting list of recipients are now 
surviving as long as those who received heart transplants. Here, we must 
emphasize the point that such drug treatments would benefit all patients equally, 
whereas in the case of transplantation, only a small number of selected patients can 
receive new hearts, and the remaining majority would have to die waiting in vain 
for potential donors. The use of certain newer techniques such as the Batista 
surgery or biventricular pacing would also help reduce the number of cases 
requiring cardiac transplantation. 

For those few cases in whom all these means still fail, I believe that the 
development of a totally implantable artificial heart could be the flrtal solution. 
There may be some opposition to the artificial heart as well, but at least it does not 
require the death of another person, and here again, every such patient can be 
saved, unlike the case of transplantation. 

V. HARMONIZATION OF SCIENCE AND ETHICS, AND OUR 
RESPONSIBILITY FOR THE FUTURE OF MANKIND 

Before ending this chapter, I would like to briefly touch upon two other related 
subjects, the harmonization of science and ethics, and our responsibility for the 
future of mankind. Since I know that I am not well prepared to discuss these points 
in detail and since space is limited, I would only quote several of the many letters 
addressed to me from the readers of my earlier publications (Watanabe. 1992, p. 
61), 

First, Dr. Mamoru Miura, a cardiologist, states: “When I look at today's rapid 
development in science, I feel that the days we were allowed to do anything under 
the name of scientific curiosity have already ended, and now all the scientists are 
required to strictly adhere to ethics at the same time. We should give serious 
thoughts to what kind of hazard can be brought to the mankind by extremely 
artificial interventions to our futiue, including preselection of babies and other 
technologies involved in so-called ‘fertilization industry’." Dr. Nobuhide Kawai, 
whose writing on Kant and Rennyo has been cited previously, also warns: “We 
must not forget the fact that, even though continuous advancement of science and 
technology may be necessary to make man’s life richer and happier, it can often 
show us its cruel face negating the naturalness of humanity." Further, Dr. Goro 
Hibi, an oral surgeon, points out: 
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Onc^' natural science was a pleasurable process of learning from and understanding nature. 

From some time or other, however, mankind started to manipulalc the flow of nature, and 
began to indulge in the devilish charm of such an endeavor. It is an indi5^utable fact (hat 
life or the life phenomenon is a character which ultimately belongs to an individual and has 
something incompatible with the universality of science. Both the brilliancy oflife and the 
dignity of death should belong only to an individual, and hence, to change one's death to 
another's life is considered a most vulgar deed that metamorphoses life and damages the 
dignity of death 

All these statements seem to ring an alarm concerning the unethical nature of 
organ transplantation. 

With regard to the second subject, it must be emphasized that acceptance of 
organ transplantation would cause the prevalence of a materialistic view, looking at 
a human being as a mechanical assembly of organs and tissues that can be recycled, 
which could well lead to a cold, inhuinane society. At present, I am quite certain 
that most lay people (especially family members of a donor) would be unable to 
watch the bloody scenes of transplant surgery (Walanabe, 1997b, p. 34). Only 
because they do not sec it personally, they do not realize how cruel an act it is and 
can perhaps console themselves by believing that their loved one has helped some 
fellow citizens who needed those organs. I am, however, afraid that, once the 
society takes it for granted that it is acceptable to remove the beating heart, liver, 
kidneys, small intestines, cornea, many long bones, skin, etc, one by one from a 
brain dead person who is still warm and rosy, people will gel accustomed to such 
cruelly, and man’s intrinsic sense of guilt that deters bodily injury, murder and 
mutilation of the corpse may well be lost (Hirosawa, 1994, pp. 41-45; Walanabe, 
1997b, p. 623). If such a change in people’s way of thinking is combined with the 
trend to wish for someone else’s death in order to get an organ and live, the danger 
of organ traffic with increased crime, possible ecological risk of widespread and 
long term immunosuppressive therapy and so forth, we may well end up with a 
society full of terror and mutual distrust. Thus, it is our responsibility whether we 
are going to leave for our descendants a safe, peaceful society or one full of terror 
and unrest. 



VI. EPILOGUE 

1 have, in this article, summarized the historical background of the movement for 
legalization of cardiac transplantation in Japan and presented several compelling 
reasons why we should not accept brain death as the criterion for a person's death 
and why we should not approve organ (especially cardiac) transplantation as an 
accepted modality of medical treatment. Transplant protagonists always claim that 
they can prolong the life and significantly improve the symptoms of recipients by 
organ Iransplanlalion. We, of course, would not deny such short term benefits. 
However, to only publicize this “positive aspect" is very biased (since only 10% or 
less of the patients on the waiting list can be saved and the remaining 90% have to 
die) and also nearsighted (since there arc so many problems and risks inherent to 
Iransplanlalion medicine that would have long lasting negative impacts on ethics. 
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society and human culture). An ancient Chinese proverb says: “If you have to plan 
for the next ten years, you plant trees, and if you have to plan for the next hundred 
years, you must plant people," Planting people implies educating and training 
people to let them know, judge and do what is right. Human organ transplantation 
encourages people to worship technology, look at a human being as a machine and 
become more and more egotistic, a result exactly opposite to planting people. This 
is definitely the time man’s conscience and wisdom are at stake, and we must 
realize that the decision we make today could determine the future of mankind. 

ADDENDUM: LATEST DEVELOPMENTS IN ORGAN TRANSPLANTATION 

FROM BRAIN DEAD PERSONS IN JAPAN 

Within a year and a half of the initial submission of this manuscript, significant 
new developments have taken place in Japan, since multiple organ retrieval from 
patients in the state of “brain death" has been carried out in four cases between 
February and July 1999, The first case was that of a middle-aged female with a 
subarachnoid (and perhaps cerebral) hemorrhage. When she was brought to Kochi 
Red Cross Hospital, the physicians failed to give certain important life-saving 
measures, including administration of drugs to lower her extremely high blood 
pressure. Instead, they immediately told her family that she was in the state of 
“impending brain death" and did not explain the possibility of surgical removal of 
intracranial hematoma sized 6x4x5cm. A clinical diagnosis of brain death was 
made 60 hours after admission, disregarding the fact that repeated phe nobarbital 
administration could have made an accurate evaluation of brain function difficult. 
Preparations for organ transplantation were expedited, finally leading to the 
retrieval of the heart, liver, and two kidneys which were rushed to respective 
recipients in four different cities. Since this was the very first case following the 
enforcement of the law of organ transplantation in October 1997, mass media 
coverage was truly overheated, renewing controversies on disclosure of information 
versus protection of privacy, Qttitc unfortunately, the overall atmosphere 
surrounding day-by-day news coverage of the entire procedure was that of 
expecting the donor's early brain death, verifying our contention that organ 
transplantation is a type of medicine that makes people look forward to someone 
else's death. 

Nevertheless, subsequent review of various facets of this Incident revealed 
numerous flaws and problems in the entire process of “organ donation." For 
instance, after the patient was clinically diagnosed as brain dead, a repeated 
clcctroencephalographic recording showed the presence of certain electrical 
activities. Although the law of organ transplantation clearly states that an apnea 
test must be done as the last one of the set of diagnostic procedures, this test was 
repeated several times; some were done even before the electroencephalogram 
became flat. As has been mentioned above, such tests must have accelerated brain 
death, possibly at the same time resulting in Intolerable pain for the donor. Indeed, 
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during the organ retrieval, excessive movements of the donor's extremities 
necessitated anesthesia. Finally, a new, potent therapeutic measure using brain 
hypothermia, which could well have saved the patient, was not utilized. 

The third case was even more problematic. When a young man involved in an 
automobile accident was brought to the Emergency Department of Furukawa 
Municipal Hospital one evening, his possession of a donor card seemed to have 
adversely affected the emergency care. Indeed, a telephone call to the chief of 
neurosurgery was made two and a half hours later. Then, the neurosurgeon simply 
told his staff just to observe the course, since there was no indication for surgical 
interventions. He did not come to the hospital until four hours later. Thus, no 
intensive treatments to prevent the progression of brain damage such as 
administration of drugs to lower intracranial pressure, were made for more than ten 
hours. In the meantime, information that there was a possibility of organ dortation 
was sent to various sources including (we do not understand why) the Mayor and 
the Chairman of Miyagi Prefectiu^l Assembly, This fact attests to the attitude of 
the emergency care team to look at the accident victim only as a potential organ 
donor from the outset, and definitely not as a person who needs urgent life saving 
measures. 

On the other hand, transplant protagonists are now trying to alter the Law of 
Organ Transplantation. The present Law states that, unless someone clinically 
considered brain dead possesses a signed donor card to verify his or her own 
intention to donate organs, the patent cannot be taken as a donor candidate. 
Because of this requirement, no donors younger than 16 years are available in this 
country, and babies and small children requiring cardiac transplantation must go 
abroad seeking suitable donors. In order to solve this problem, the Ministry of 
Health and Welfare and the Japan Transplantation Society argue that the 
aforementioned requirement should be deleted and the family's consent alone be 
considered sufficient. This was exactly what certain patient groups demanded 
during the discussion of the Bill in the Japanese Diet, as was previously mentioned. 
If one recalls the fact that this point was the center of a very heated debate in the 
Health and Welfare Committee and adoption of this article played a crucial role for 
the final passage of the Bill, the transplantation protagonists' shameless “organ 
hunting" attitude becomes evident. 

Against such movements, a group of antagonists has organized a one-year 
campaign to obtain signatures of one million citizens to demand the repeal of the 
Law and have submitted a interim file of signatures totalling 414. 567 to the 
Ministry of Health and Welfare at the end of November 1999. Thus, the 
controversy over brain death and organ transplantation in Japan remains unsettled 
and has entered a new phase. 



Consultant Cardiologist, Chiba Tokushu-kai Haspital 
Funabashi, Japan 
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PHILOSOPHICAL AND CULTURAL ATTITUDES 
AGAINST BRAIN DEATH 
AND ORGAN TRANSPLANTATION IN JAPAN 



I. PASSAGE TO THE TRANSPLANTATION LAW 

A. The Law Aimed at Avoiding Prosecution of Transplant Surgeons in Japan 

A bill for the promotion of organ transplantation from a brain dead body was 
approved in the Diet on June 17, 1997. There had been strong opposition to the 
bill, especially when it was first Introduced in April 1994, In its initial form, the 
only condition required for the removal of organs from a brain dead body was 
consent by the family of the deceased. At the same time, the bill adopted brain 
death, which could be diagnosed according to the Takeuchi Criteria (1985), as a 
new definition of human death. In Japan, however, no national consensus has been 
reached yet on this new definition of death, with almost one half of the public still 
feeling that human death should be judged by the cessation of heartbeat. More than 
150 scholars and influential people with different backgrounds made their stand 
clear against this bill in the Asahi newspaper (Hirosawa and Wataitabe, 1994). 
They insisted that brain death should not as yet be accepted as human death and 
that no human body should be treated as mere material for spare parts. 
Subsequently, the bill was modified to indicate that the removal of organs from a 
brain dead body is permitted on the following conditions: (1) the deceased has a 
document indicating his or her willingness to donate organs for transplantation, 
and (2) the deceased must be over 15 years old to make a such a living will. The 
law further states that brain death is accepted as human death only when the brain 
dead person is going to donate organs. This Implies that we now have two different 
definitions of death, since the brain dead person will be considered legally dead if 
hcishe has a written agreement for organ donation, whereas the person is 
considered still alive if he/she has no such documents. Many people are thus afraid 
that the law would cause much confusion not only in emergency medicine and 
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procedures for organ transplantation, but also in practically all fields of law 
including medico-legal problems, problems with the inheritance of estates, and so 
forth. On the other hand, the Ministry of Health and Welfare takes the stand that 
this law is needed to avoid prosecution of transplant surgeons for murder after the 
removal of organs from a brain dead body, since in Japan, there had been too many 
scandalous cases of organ transplantation in the past. In 1968, Professor J. Wada 
made the first trial of heart transplantation in Hokkaido, lagging one year behind 
the world’s first case by Dr. Barnard in South Africa. He was suspected of murder 
because no objective data were found to prove the state of brain death in the young 
donor. In addition, the recipient died from rejection and severe infection, and 
pathologic examination of his heart showed that there was no Indication for 
transplantation. The Japanese Bar Association charged Dr. Wada with double 
murder and violation of the human rights of both the donor and recipient. 
Although many people thought he was guilty, the medical profession had great 
advantages over the patients in those days, and his case was not ruled as murder. 

After a 15 -year blank period of organ transplantation from brain dead donors. 
Professor Iwasaki of Tsukuba University did simultaneous pancreas and kidney 
transplantation into a recipient with diabetes mcllitus. The donor in this case was a 
middle aged woman disabled with Moyamoya disease (a type of cerebral arterial 
disease), who had lapsed into coma. She had not provided written consent. One 
year later, the recipient died of peritonitis resulting from the unfavorable operation. 
This case again involved a charge of murder of those two patients, but the Public 
Prosecutor’s office delayed its action for almost 15 years. 

There have been many similar cases since 1990, For instance, a transplant 
team in Osaka University Hospital removed organs from a crime victim. In this 
case, the medical records showed four dlfTerent times of death, clearly revealing 
uncertainties in diagnosing brain death. The family of this donor claimed that the 
University Hospital did not inake serious efforts to save the patient's life. In the 
Senrl Emergency Care Center and also In Kansai University Hospital, the 
transplant teams removed donors' organs without adequate informed consent. The 
family involved in the Kansai University case claimed that the treatments for the 
critically ill patient (who was a nurse suffering from subarachnoidal hemorrhage) 
were intentionally neglected, and the explanation provided to the family was 
insufficient and inaccurate. In essence, it seemed that the doctors were only 
interested in getting organs for transplantation and not In saving the donor's life. 
Soon after the new transplantation law was enforced in the fall of 1997, the Public 
Prosecutor’s office decided not to file murder charges In these cases. It is, thus, 
apparent that the reason the Prosecutor's office delayed its action for up to 15 years 
was to protect the surgeons from being prosecuted. 

B. The Role Played by the Ministry of Health and Welfare 

The Japanese Ministry of Health and Welfare holds the policy that renal 
transplantation should replace hemodialysis mainly for financial reasons. In the 
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past 15 years, we have had many patients undergoing hemodialysis, the number 
now exceeding 150,000, The cost of this particular therapy is becoming a heavy 
burden today when the total national medical expenditure is rapidly increasing. At 
the same time, the Japanese Government has been vigorously trying to promote 
science and new technology in order to improve the international status of the 
country. For example, national research programs on AIDS and organ 
transplantation started almost simultaneously in 1983. Unfortunately, the national 
research program on AIDS failed to prevent the spread of HIV virus to many 
patients with hemophilia, since it did not give correct information to the patients 
and did not effectively recall HIV-contaminated, unheated coagulant supplied by 
the Green Cross Co. that monopolized the selling of such products. Recent 
disclosure of such faults resulted in growing public distrust of the Ministry. The 
government also strongly supported the movement for organ transplantation from 
brain dead patients. Here again, however, the section of the Ministry of Health and 
Welfare which was in charge of transplantation medicine had no power to prevent 
the occurrence of many problematical incidents (or medical malpractice cases) of 
transplantation already mentioned. All in all, we feel that the Ministry neither 
respected patients' lives nor their human rights. 

!I. WHAT IS BRAIN DEATH? 



A. Ufisctenf(/ic Definition 

A National research program on brain death started in April 1983, the first of its 
kind in Japan. I was working in Tokyo University Hospital then, and was 
requested to report concerning cases of brain death for the program. For me, the 
request seemed quite strange, since it did not ask about treatment options nor about 
new clinical findings on brain death, but rather asked only about the diagnostic 
criteria of brain death. I thought that diagnosing brain death would not be as 
important for clinicians as making new studies on such critical conditions. 
Especially in my field, pediatric medicine, we have known that children sometimes 
show marvelous recovery from a severe illness with an apparently poor prognosis, 
and hence, we must always seek for new findings and new therapeutic measures. I, 
therefore, asked my senior physician what the purpose of this research program 
was. Ignoring my questions concerning the motivation for the research. Professor 
Takeuchi, the director of this national research project, filed a report in 1985 
presenting new diagnostic criteria of brain death, after collecting 718 cases from all 
over the country. 

However, the new criteria were severely criticized by a famous scientific 
journalist, Takashi Tachibana (1986). He insisted that the criteria might suggest 
functional death of the brain, but organic death of the brain should be proved before 
the person is pronounced dead and made an organ donor. In reply, Professor 
Takeuchi said that he only proposed the criteria for brain death and that the 
definition of human death should be discussed separately. Prior to the Takeuchi 
report, there had been clinical criteria for brain death set by the Japanese Society of 
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Electroencephalography in 1974. Although it was not considered nationally 
standardized, it had many clinical advantages over the new Takeuchi Criteria in 
judging patients in deep coma as brain dead. In addition to the disappearance of 
light reflex, loss of spontaneous breathing and flat electroencephalogram, it 
included a sudden fall in the blood pressure as a criterion. Some critics have also 
stressed that since brain death is a kind of organ failure (such as renal failure), it 
does not equal human death and that further scientific research is definitely needed. 

Dr, Katsurada, one of the most experienced doctors in the clinical care of patients 
in deep coma, has stated that the pathophysiologic process leading to the cessation 
of cardiac function after brain death is not yet well known. In the past 15 years, 
two epoch-making observations regarding the care of brain dead patients have been 
reported in Japan. One is the use of an anti -diuretic hormone in the management 
of a brain dead body. Professor Sugimoto of Osaka University Hospital invented 
this method to prolong survival from the time of brain death diagnosis to the 
cessation of cardiac function (Yoshioka, Sugimoto, and Sugimoto, 1986), The 
second is the cerebral hypothermia treatment developed by Professor Noriyuki 
Whoosh of Nihon University Hospital (Hayahsi, Hirayama, and Utagawa, 1994). 
With the use of this latter technique, many patients with severe brain damage and 
in deep coma showed a remarkable clinical improvement, and brain death was 
prevented. His method has now been introduced to critical care units all over the 
world. Later, I shall make further comments on the changes in the fields of critical 
care and organ transplantation from brain dead bodies brought about by these two 
new developments. 



B. My Personal Experience in the Care of Brain Dead Patients 

I experienced several cases of so-called brain death before 1 was asked to fill the 
questionnaire of the National Research Program on brain death at the end of 1983 
for the Pediatric Department of Tokyo University Hospital. Before coming to the 
University, I had worked in the National Children’s Hospital, the first hospital 
specialized in taking care of the most seriously ill children in Japan. My first case 
falling into the category of brain death was a three month old boy who was sent to 
the hospital to receive the highest level of treatment. He was brought in by an 
ambulance with his respiration assisted, since he was unable to breathe and showed 
hardly any response to various stimulations. He had severe brain edema with 
bulging anterior fontanel. During the following night, his blood pressure suddenly 
fell, and at the same time he had excessive urination, indicating the occurrence of 
diabetes insipidus. We could not maintain his blood pressure even with enough 
hydration, while over hydration would readily aggravate his brain edema. Thus, 
we faced a difficult dilemma. Finally, his heart stopped the next morning, and he 
died with severe generalized edema. 

Through this first case and several similar cases I subsequently experienced. I 
learned the presence of a new condition leading to death, a type of severe brain 
damage leading to cardiac arrest. At the same time, I came to know about the 
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movement to call this condition brain death, to pronounce the death of the person at 
this stage, and to use such patients as organ donors. Even though I knew I would 
be unable to save those "brain dead" children, I never considered them dead. 
Wasn't 1 doing my best to prevent the cessation of blood circulation (or death) of 
those children? Incidentally, in the National Children's Hospital, parents were not 
allowed to tend their sick children even if they wanted to. Thus, a terminally ill, 
unconscious child could be left alone, without any family members, almost 
mimicking a corpse lying on bed. Under such circumstances, the doctor's interest 
often tended to be directed to patients with a greater possibility of recovery and, 
quite regrettably, away from those dying children. The only relief I found there 
was to see the nurses who, with all their hearts, took care of those abandoned 
babies. 

Then, in the early winter of 1983, I began working at Tokyo University 
Hospital. !t was the oldest university hospital in Japan, founded more than 100 
years ago, and it was where a special pediatric care unit was first introduced. The 
old Pediatric Care Unit built in the Meiji era had a high ceiling and wide spaces for 
accompanying parents. Of course, the Japanese medical system has undergone 
drastic changes in the last several decades, and now the hospital supplies 
everything needed. Only patients are admitted to the ward today. Still, many 
parents want to serve their homemade meals to their children suffering from, say 
leukemia, congenital heart disease, and so forth. In a sense, the smells of miso 
soup made by his/her mother for breakfast could serve for both the child and the 
mother as an irreplaceable piece of home life brought to the dry, solitary hospital 
environment. A 4-year old boy admitted in 1984 with measles encephalopathy took 
a rapid downhill course, since he had been under immunosuppressive therapy for 
leukemia the two preceding years. Within several days, he fell into a deep coma 
with his face and limbs becoming very edematous. One evening, his blood pressure 
went down, a sudden increase in urine volume started exactly like in my first case 
of brain death, and we thought his condition was hopeless. Since we were almost 
certain that he would die by the next morning, and because we were afraid of 
confronting his mother’s deep grief, our visits to his room tended to become less 
frequent. However, we watched from the hallway, through a small opening 
between the curtains, the silhouette of his mother constantly massaging his swollen 
legs with her hands, without her noticing our presence. Deeply touched by the 
mother's devoted and loving care, one of my colleagues tended the boy all night 
trying to maintain his blood circulation, and the boy’s blood pressure gradually rose 
the next morning. Although we were unable to restore his consciousness or 
spontaneous breathing, the boy lived several more years. Reflecting on this case, 
we surmised that if we did not happen to see the mother’s effort, we could well 
have given him up as brain dead and he would have died that night. These 
experiences led me to publish an article entitled "Seven questions regarding brain 
death and organ transplantation" in a popular monthly review jountal, Asahi 
Journal, at the end of 1984. That was the time transplantation medicine was 
gaining strong momentum in the western nations with the introduction of new 
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immunosuppressants, and the Japanese Ministry of Health and Welfare decided to 
promote organ transplantation from brain dead patients to follow in the wake of 
other developed countries, 

III. TO CONTROL HUMAN DEATH BY A LAW 

A. Social and Cultural Background to Defining Death 

Kidney transplantation from cadavers had been practiced in Japan before the Wada 
heart transplantation in 1968. Soon after Dr. Barnard’s heart transplantation was 
carried out, the concept of brain death and its diagnostic criteria drew the attention 
of both the medical and legal professions. Physicians in many countries generally 
accepted the Harvard criteria of 1968, which called the state of “irreversible coma” 
“brain death" and equated it with human death. I have already noted that the 
Japanese Society of Electroencephalograph published its criteria in 1974. The 
response of the legislature, on the other hand, was not uniform in different 
countries. In the United States, for instance, the recommendation made by a 
special President's Commission was accepted by many states. Some European 
countries defined human death by law, whereas other did not. In Sweden, there 
was a long and very hot debate, with particularly strong opposition by ex-nurse 
members of the parliament, before brain death was accepted as human death. 
These dissimilar attitudes clearly reflect the different social and cultural 
backgrounds of the individual nations. In Japan, people traditionally accepted that 
human death occurs upon cessation of heartbeat and breathing, making the body 
cold and pale. Although one's soul may have left his body at that moment, the 
family still senses his persortality in every part of the body, and hence, his remains 
have special importance and must be treated with respect. Furthermore, we believe 
that the soul and body are not two independent entitles, and one’s mind or 
consciousness lies not only in the higher brain but also in every part of his body. 
Acceptance of a man’s death by his family members is as important as his death 
itself We honor an old saying that all parts of one's body come from his parents 
and it is a sin against the parents to injure his own body. It is thus considered 
extremely cruel to “harvest" organs from a brain dead person whose body is still 
warm. These cultural factors in Japan work against the new medical technology of 
organ transplantation, and the fact that no brain dead organ donors were found 
during the twelve months following the passage of the organ transplantation law 
should not be taken as an evidence of a lack of neighborly love in the Japanese 
people. 

B. To Force the Laws on Brain Death and Organ Transplantation 

Because there has been such a strong hesitation to accept brain death as human 
death and to allow the removal of organs from a brain dead body, the Japanese 
Ministry of Health and Welfare thought it necessary to prove the presence of a 
(either real or apparent) consensus of opinion on this matter. Hence, the Ministry 
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tried to publicize transplantation medicine through the mass media without letting 
the public know of the numerous problems involved. In 1988, three years after the 
report of ‘Takcuchi Criteria" for brain death, the Japan Medical Association 
announced the presence of a consensus in the medical profession to accept brain 
death as human death. Then in 1990, the government appointed a special 
committee to discuss brain death and organ transplantation. Although all its 
members appeared to accept organ transplantation as "a technique to save certain 
patients' lives," the committee failed to reach a true consensus on the acceptance of 
brain death as human death. Their final report submitted in January 1992 stated 
that when a brain dead person has a living will granting permission to donate his 
organs, his organs can be used for transplantation. The government’s next step, 
therefore, was to pass a law. In fact, as early as 1985, some members of the 
Japanese Diet were eager to promote organ transplantation and started a study 
group, and the first bill of organ transplantation was proposed by this group in 
April 1994, After more than three years of unfruitful discussion and with several 
makeshift revisions, the bill was passed and made a law in October 1997. Since, as 
we have noted, the law adopted two different criteria of death, legal consistency is 
very poor. The government is now trying to distribute more than 20,000,000 donor 
cards to promote organ donation, but no transplantation from brain dead people has 
been done in the past year, 

IV. ORGAN TRANSPLANTATION FROM CHILDREN 
A. Criteria for Diagnosing Brain Death in Children 

Since the aforementioned Takeuchi criteria excluded children under 6 years of age, 
brain death cannot be diagnosed in this age group. Furthermore, the new organ 
transplantation law states that a brain dead person must be fifteen years old and 
must have a written living will to donate organs before he is pronounced dead and 
his organs are removed for transplantation. Hence, no donors are available in the 
pediatric age population at present. Parents wishing organ (especially heart) 
transplantation for their children often complain that, because of this situation, they 
cannot get suitable organs in Japan and have to go abroad to find potential donors. 
They then try to mobilize the mass media to support their demand for a 
modification of the law to allow organ donation from small children. As if being 
pushed by such movements, the Ministry of Health and Welfare recently appointed 
a research group to study whether the Takeuchi criteria could be applied to the 
diagnosis of brain death in small children, by collecting cases from more than 
1,000 hospitals. It is unfortunate that this study is a mere repetition in a pediatric 
population of the 1984 study, for which I was asked to report on cases on brain 
death, and pays no attention whatsoever to the treatment of seriously ill children 
with impending brain death. In the past 15 years, however, many new observations 
on brain death have been reported from all over the world, with some of them 
actually providing us with a strong evidence that we can save patients in or near 
brain death. Those new horizons of brain death will be listed below. 
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(1) Professor Sugimoto of Osaka University has shown that, by the use of small 
amount of catecholamines and aniidiuretic hormone (ADH), survival of patients 
after diagnosis of brain death can be markedly prolonged, even exceeding one year 
(Yoshioka, Sugimoto, and Sugimoto, 1986). 

(2) With the use of an intraventricular electrode. Dr. Karasawa of Funabashi 
Medical Center recorded electrical activities in the absence of any waveform in the 
routine electroencephalogram (EEG). He thus concludes that a flat EEG cannot be 
taken as evidence of brain death. 

(3) At least some brain dead patients undergoing organ removal showed 
significant increases in the blood pressure as well as heart rate on skin incision 
(Wetzel et al, 1985) Such an observation suggests that the brain stem is still 
functioning and the brain dead person is probably feeling pain. 

(4) Professor Hayashi (Hayashi, Hirayama, and Utagawa, 1994) of Nihon 
University has found that brain ischemia markedly elevates cerebral temperature, 
and the resulting production of harmful neurochcmical substances would 
irreversibly damage nerve fibers. When the brain temperature is lowered below 34"^ 
C, the nerve cells are protected from destruction even though they remain 
electrically silent. Thus, with such brain hypothermia therapy, his team 
successfully prevented critical injury of nerve fibers in many cases of impending 
brain death, and subsequent gradual re warming restored normal brain function. 

(5) An apnea test often produces a sudden drop of blood pressure, which 
further reduces cerebral blood flow especially in the presence of brain edema. This 
is accompanied by serve hypoxia and hypercapnia, with irreversible damage of 
brain cells leading to the death of the individual (Coimbra, 1996), 

These new scientific data will be of great value in the treatment of children who 
are nearly brain dead. Generally speaking, children have a much higher potential 
for recovery compared to adults. Therefore, protection of the brain from ischemia 
is considered far more important in pediatric patients than in adults, whereas an 
apnea test can be lethal to those children. Many neurologists are thus expressing 
concern and are against the inclusion of an apnea test in the Takeuchi criteria, 

B. Do Parents Have the Right to Donate their Children's Organs? 

In the preceding section, 1 have enumerated several scientific reasons why we 
should not, particularly in the pediatric population, unreservedly accept the validity 
of current diagnostic criteria for brain death, and we should not use an apnea test in 
the presence of ischemic brain injury. 1 would, however, like to raise even stronger 
criticisms against *'the rights of parents” to donate their children's organs. It must 
be emphasized that children have their own rights, and they must be protected from 
every single factor that threatens their existence. Thus, even parents cannot 
dispose children’s organs at will. We know that there are parents who donate their 
children's organs. In those cases, they often insist that, although their child has 
died, he/shc saved someone elsc's life, and his/her death was not wasted. They 
may even say that the fact that part of the child is still living in the recipient's body 
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lessens their grief. However, all these arguments are superficial. We strongly 
believe that a child’s life should be accepted just as is. 

Today, many young couples appear to think they can manipulate fertilization 
and choose what kind of children they want. The aforementioned trend is even 
going to confer to parents the rights of disposing their children’s organs. Now, we 
must ask if this is right. It is true that newer developments in science and 
technology have resulted in numerous benefits. At the same time, however, they 
brought about unprecedented confusion and turmoil in philosophy and culture to 
our society. Because of the destructive tendencies of this era, it becomes all the 
more important to establish a social standard to protect the weakest members of the 
society such as small children and comatose patients who cannot speak up. We 
therefore conclude that the current diagnostic criteria of brain death should be 
abandoned and that there should be a world wide ban on organ transplantation 
from brain dead persons. 



NOTES 

The criteria for the dcienninaiion of brain death from the Minisiry of Hcallh and Welfare (1985) 
include: 

1. deep coma 

2. cc5;sation of spontaneous breathing 
2. fixed and enlarged pupils 

4 loss ofbrain stem reflex 

5. dal brain waves 

6. numbers 1-S must continue for al least six hours 
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BRAIN DEATH AND EUTHANASIA 



Why is this chapter entitled “Brain Death and Euthanasia?" These two terras seem 
to have nothing in common. Brain death is simply a new definition of death, 
euthartasia an intentful killing of a gravely suffering or old human being. What 
can these two concepts have in common? — unless “brain death" is not really death 
at all! Let us then first investigate the meaning of the term “euthanasia" more 
carefully and next ask ourselves whether brain death is really death and in which 
relationship it stands with euthartasia. 

Euthanasia is normally understood as a willful and direct killing of a person 
who requests freely to be killed by another person or at least in whose best interest 
it appears to be that he be killed by another. This benevolent clement in euthanasia 
will turn out to be an illusion so that a killing that truly would be benevolent does 
not exist. Two elements are found here: the subject's freely requesting death and 
the apparently benevolent character of taking his life. The first element alone is 
not sufficient to constitute euthanasia. When the drunken desperate man in 
Charley Chaplin’s City Lights asks Charley to kill him, it is only murder or help to 
suicide which is in question. Only if there is also some objective factor, some 
insuperable suffering that cannot be removed through a change of attitude, can one 
speak of euthanasia. For the latter reason only, it is termed eu- (which means 
goodythanasia (which means killing), because it is supposedly a desirable and not 
only a desired killing. i,e., the killing of a gravely suffering person who wants to 
die and asks to be killed in order to be freed from his suffering. It is in this strict 
sense that euthanasia is understood in the Hippocratic Oath which has the 
physician swear that he will never administer a deadly poison or show a patient a 
way to obtain it even if the patient asks the physician to do so (supposedly because 
of his insuperable suffering). 

As mentioned above, the word “good" (eu) in euthanasia does not correspond to 
a reality, and. therefore, “euthanasia" is an intrinsically untrue terra. For no 
human person has a right to take the life of another human person because he 
suffers. The reason why this is so lies not only in the inherent dignity of the person 
but also in the fact of our finitude. Socrates already uses this argument against 
suicide, saying that man is like a cattle of the God and that he is like a soldier sent 
by God to fulfil) a mission. Therefore, he does not possess a right to kill himself 
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and to desert his mission. Therefore, we are not Lord over life and death and have 
no right to take the life of the innocent. 

For these reasons, euthanasia in any form is also intrinsically evil and indeed 
murder. Thus the apparently benevolent aspect of euthanasia or its moral 
admissibility is never really granted. 

Today, often a wider notion of euthanasia is applied. The killing of old, 
suffering, or mentally retarded people not for their sake or because they request it 
but for the sake of society or of other individuals is now called euthanasia. 
According to this interpretation of the terra, it is good for someone else that the 
suffering man dies and that individuals or societies should be freed from the burden 
of care for the elderly or suffering. 

This notion of euthanasia — which should be simply called killing or even 
"murder" — signifies a worse action yet, in which even the appearance of 
"benevolence towards the victim of euthanasia" is absent. 

This notion of euthanasia as a killing for other persons’ sake is more significant 
for this paper than the first one. For a brain dead human person, if he is not really 
dead, and if he is, therefore, killed when medical professionals harvest his organs, 
is not killed for his own sake^ but in order to obtain his organs for the sake of other 
patients. He is also not freely requesting to be killed for, even if he is not dead, he 
is at least unconscious. 

The first meaning of euthanasia can only be applied here inasmuch as brain 
dead humans may have left a previous written or oral statement to the effect that 
they request that, if they are in such a state, they want to donate their organs. But 
if the so-called brain dead human being is not really dead, he has no right to donate 
his organs. Since no man has a right to dispose over his own life, such a will can 
never be binding for someone else. I cannot validly demand the extraction of my 
indispensable organs and cannot sacrifice myself to the point of killing myself 

Now the following is clear: the extraction of indispensable organs such as 

hearts fiom organ donors can only be called euthanasia or murder if brain death is 
not actually death at all. A recent inquiry by Professor D. A, Shewmon, professor 
of pediatric neurology at UCLA (Shewmon, 19%),' shows that about 27% of the 
medical profession extract organs from patients, although they do not believe that 
the state in which these patients are (so-called brain death) is actually death. Thus, 
at least subjectively their action is euthanasia or murder. But whether it is also 
objectively murder or euthanasia must now be investigated and depends on whether 
or not brain death is actually death. 

This question is at least as much a philosophical (and theological} question as it 
is a medical one. For while the ascertaining of the actual medical state of patients 
is exclusively up to the medical profession and to their methods, both the equation 
of a given state with death, and the explanation of what actually death is, arc 
philosophical matters and can never be resolved solely by the methods of empirical 
science. 

Therefore, the crucial question of this paper must be precisely that: Is brain 
death actually death? 
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An “Ad Hoc Commillec of the Harvard Medical School" (1968) introduced the 
conception of death as brain death, a definition of death which is now accepted by 
most countries. 

However, I shall argue that careful reflection shows that the definition of death 
in terras of “brain death" ought to be rejected.’ 

I. WHAT IS “BRAIN DEATH"? ARGUMENTS AGAINST KILLING PEOPLE 
ON THE BASIS OF SCIENTIFIC, LINGUISTIC AND PHILOSOPHICAL 
CONFUSIONS 

The phenomenon itself which is desigitated today as “brain death" was 
scientifically explored in France by P. Mollaret and M, Goulon (1959) under the 
name coma depasse. It was equated with death only in 1968. Brain death is 
defined in many different ways. Some have spoken of brain stem death, which 
today is a widely accepted definition of death, ^ Others hold that “brain death" be 
interpreted as “whole brain death" (complete and irreversible brain infarction). 
Some authors propose that “cortical (neocortical) death" be identified with death 
Thus, they would also call death the “persistent vegetative state," 

Even more ambiguous are some other definitions of brain death, because they 
leave it entirely up to the clinician to decide what definition of brain death he 
personally wants to accept.’ 

Yet other definitions of death and brain death do not directly refer to the brain 
at all, but inakc explicit reference only to mental activity (Ingvar, 1986, pp, 65-74; 
Skegg, 1984, pp, 180ff, 202ff,). Still other definitions refer exclusively to the 
unifying biological role of the brain (brain stem, etc.). 

The lack of clarity in the public debate on “brain death" extends not only to the 
question of what constitutes “brain death;" it also refers to the problem of which 
physical phenomena brain death does or does not involve. In the discussions about 
medical criteria of brain death, there are also clearly absurd criteria which are 
sometimes even introduced as reasons why “brain dead" patients are actually 
dead — e g., that a brain dead patient is really dead when he cannot breathe 
spontaneously and will die within minutes when disconnected from a machine. If 
this dependence meant death, many persons who depend on dialysis, artificial 
respiration, etc, for reasons other than brain death would likewise be dead. All 
non- viable babies in the womb would be dead. The question whether such a 
dependence is irreversible or not makes no difference. Would a man whose lungs 
arc irremediably paralyzed and who remains conscious be dead because he needs 
ventilation? Although this argument is indeed obviously fallacious, it is still being 
defended , ^ 

The new definition of “death" is deplorably devoid also of philosophical clarity 
and foundation. 
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First, it could mean merely the breakdown of the diverse functions or the 
“complete destruction of the brain," just as we could call an irreversible breakdown 
of the functions of the liver “liver death" 

Second, the term “brain death" could mean the “death of the whole human 
being because of the complete irreversible breakdown of brain function " Some 
authors have pointed out the unwarranted transition from the first to the second 
definition of brain death (Byrne et aL, 1982/83, pp. 453ff), 

Under the same assumption, one could, third, suggest (with Engelhardt, 1986) 
that, in the event of “brain death," neither the human being nor just the brain but 
the human person has died, implying a dualism between human person and human 
being,’ 

Moreover, only the instantiation of total or partial brain infarction can be 
verified competently by medicine, not the identity of this state with death. Yet 
organ and especially heart explantations presuppose the truth of the assumption 
that irreversible dysfunction of the brain is death (even if the Pittsburgh Protocol 
and the conception of “non- heart-beating organ donors" refers to a special case of 
organ cxplantation which does not involve killing — but this would require a 
separate treatment which we cannot provide here). But to determine whether the 
dysfunction of the brain actually is death is a purely philosophical task; and 
therefore, to determine this question by an arbitrary decree or definition is wholly 
inadmissible. 

More serious still is the lack of clarity about the reasons for which the 
irreversible loss of brain function or the destruction of the brain is defined as 
death 

Some authors introduce “brain stem death" as definition of death because they 
hold it to be practically certain that in a brain stem dead person no neocortical 
function and no consciousness is possible. This state, one claims, excludes, with 
neocortic activity, also mental activity (“cognitive death"). However, recent 

medical research clearly presents evidence that even patients afflicted with “brain 
stem death" can still have neocortical activity — and hence be conscious, when their 
cortex is stimulated and “awakened" through electrodes (Hasslcr, 1977), This was 
another major reason why Alan Shewmon came to change his position. 

Logically consistent with this first reason for a brain death definition, 
Engelhardt (1986), for example, concludes from this that not brain stem death or 
whole brain death but neocortical death should be adopted as definition of death 

By this criterion, patients in the “vegetative state," hydranenccphalic and 
anencephalic children would also have to be declared brain dead, Anencephalic 
children were actually declared brain dead by various courts. This touches a third 
reason that led Professor Alan Shewmon to reject cortical brain death definitions. 
This was the result of his careful studies of two hydranencephalic children who 
showed clear signs of humanity and led him to reject the “medical dogma" that 
mental functions were linked solely to the cortical regions of the brain (Shewmon, 
1997, 57-60). 
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Others argue that, in fact, in a brain stem dead patient Ihc dynamic integration 
of his biological life has completely broken down, so that life activity goes on only 
in individual cells or organs, not in his body as a whole. This argument underlies 
the “Report of the Swedish Committee on Defining Death" (1984); it presupposes a 
definition of life, not in terms of the customary signs of life, but in terms of 
“integration of functions.”'® Ingvar secs an instantiation of this definition only in 
“total brain infarction," With similar arguments, however, others advance a brain 
stem definition of death, since it is the brain stem, rather than the neo-cortex, 
which unifies and coordinates vital functions into a “functional unity."*' Yet the 
loss of vital integration cannot be identified with death if some brain stem dead 
patients may show cortical activity and. thus, possess consciousness. 

One needs also to clarify “how much integration" is required for life. For on 
the one hand, we find in brain dead human beings an enormous amount of 
integration. For this reason Alan Shewmon reversed his previous position on brain 
death and now rejects the identification of partial or complete brain infarction with 
death. On the other hand, there are certainly criteria of functional unity which — if 
they were meant by “life" — would imply that many persons who obviously are alive 
are “brain dead:" for example, in a paralyzed patient, many parts of his body are 
not part of the integrated functional whole; in a psychotic patient, many psychic 
spheres of experience fall outside any psycho-physical functional unity.'* 

Even if we do not expect the medical profession or the legal system to base their 
codes of ethics and laws on a deep philosophical reflection on the nature of life and 
death, we must certainly expect that the medical data, or the set of medical 
phenomena which are declared to be death, arc clearly and carefully spelled out. 

As we have seen, this is in no way the case. And in fact, it cannot be the case as 
long as it remains unclear what brain death means. A tenable account of brain 
death cannot be found prior to the required level of clarification. Therefore, it is 
irresponsible to “redefine” death in legal systems all over the world without 
introducing first any clear notion of what constitutes “brain death" and without 
providing cogent arguments for why “brain death" should be considered as “actual 
death," 

No defense of brain death definitions given thus far has provided the necessary 
clarifications. Furthermore, no argument has yet shown that the state of 
irreversible dysfunction or destruction of the brain is actual death. This is being 
decided chiefly by confusing — in the very term “brain death" — “the empirical fact 
of irreversible loss of brain function as such" with “the death of the human person 
in virtue of the destruction of the brain." 

II. CRITIQUE OF THE SHIFT FROM THE QUESTION “WHAT IS DEATH?" 

TO A PRAGMATIST DEFINTION OF DEATH 

The new definition of death also has a purely pragmatic motivation, without 
providing any theoretical Justification for identifying “brain death" with actual 
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death J 2 This redefinition of irreversible coma as death in the Harvard statement 
had no philosophical foundation but cites chiefly two — purely practical — reasons 
for introducing this new definition of death: (1) the desire for a clear moral and 
legal ground for disconnecting patients from artificial life support systems; and (2) 
the need to have a moral and legal justification for heart transplants, which had 
become possible in 1967, as well as for other organ transplants. 

Only the second motive presupposes the acceptance of the new definition of 
irreversible coma depasse as (brain) death. For the discontinuation of 
extraordinary means of life- support (artificial respirators, etc.) could be justified 
without maintaining that irreversible breakdown of brain function is identical with 
death. 

Among ethicists and also Catholic moral theologians, it has been long accepted 
(at least since the declaration of Pius XI 1 in 1957) that there was no absolute 
obligation to prolong the life of a gravely suffering or irreversibly unconscious 
patient by extraordinary means, 

Often this is recognized by defenders of brain definitions of death when they 
deinand that “brain dead" patients should be allowed to die.‘^ 

The only cogent pragmatic motive for introducing the criterion of brain death is 
its purpose of allowing organ transplantations without committing active 
euthanasia or murder by killing persons who are still alive. For this happens in 
organ explantations if the organ donor whose vital signs still function is not dead. 

I do not assert that this pragmatic reason could not be brought forward in 
defense of something objectively true. But then, this would have to be shown by 
other, non-pragmatic, arguments 

It does not seem to be the question of the truth about the nature of death which 
gives rise to this new definition (and one will find evidence of this in many articles 
and papers on brain death),*’ but rather the usefulness of the reformulation of death 
for practical purposes.*^ It is not this usefulness as such which is to be feared but 
the consequent and nearly invincible influence on falsifying the judgment on the 
true nature of death or the openly pragmatist substitution of truth by usefulness.*'^ 

m. HUMAN LIFE, HUMAN MINDS, AND HUMAN PERSONS 
A. The Dependence of Concepts of Death on a Philosophy of Human Life. Human 
Personhood, and Human Mind 

If one identifies human life primarily or exclusively with the organic life of the 
human organism taken as a whole, one will Identify death with the end of man’s 
bodily life. 

If, however, human life is seen to involve primarily man’s higher consciousness, 
thought, will, action, speech, etc,, he is faced with having to choose between 
different replies to the question, “What is death?'*, mainly between: 

(A) Either the human mind as subject of man’s higher consciousness is 
inextricably bound to neo-cortical and other bodily functions and has its ontological 
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bearer in the brain; or (B) there is a mind which possesses existence in itself and 
can have conditions but not causes in the brain. 

From the material ist-monist position (A), it follows necessarily that “brain 
death" is indeed the destruction of any person or self in man because, according to 
it, the very seat, origin, or subject of thought is nothing but those neo-cortical 
functions which are irreversibly lost after total brain infarction. 

Many adherents of position (B) hold that the mind leaves the body when 
biological life ends and have a sound philosophical basis for rejecting the 
identification of the irreversible termination of brain function with death. For 
according to them, human life and human mind do not have their primary seat in 
the body or in the brain. The brain is not cause or subject of the being and of the 
ratiortal acts of the human person, but at most their condition; it is not even their 
absolutely necessary condition but only their empirical and extrinsic condition in 
intramundane life. Those who admit position (B) and insist that there is a human 
mind distinct from matter, might still defend brain death, but for other reasons.’'^ 

B. The Burden of Proof Lies With the Majority of Those Who Deny the Reality of 
the Mind and Defend Brain Death 

Many readers will not agree that man has a soul. When it comes to organ 
transplantations on the basis of diagnoses of brain death, however, the burden of 
proof lies with those who deny the autonomous reality of the mind, not with those 
who assert it,"' 

For those who deny the presence of the mind in human beings in so dogmatic a 
way that they justify the explantation of organs, if they are wrong, promote 
manslaughter. The question as to who has the burden of proof does not depend on 
majority opinion but on the kinds of action someone defends, on the one hand, and 
on the kind of evidence he offers or combats, on the other. 

C Proofs for the Reality of the Mind (Soul) as Ultimate Subject of Personhood 

The most significant critique of the “actualism" involved in brain death definitions 
is based on philosophical arguments for the substantiality of the mind which cannot 
be repeated here. 

D. The Irreversible Cessation of Cortical Activity is Neither a Morally Certain 

Proof of the Destruction of Mental Faculties nor of the Death of their Subject 

We are now able to see that even if the irremediable loss of consciousness in “brain 
dead" human beings were proven beyond the shadow of a doubt, it would still not 
be justified to call the irremediably unconscious state of a patient “brain death." 
For such a designation implies a pure “actualism," in which the actual state or. at 
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least, the actual capacity of conscious activity is identified with the reality of the 
subject of (real or potential) consciousness. In a public lecture at the International 
Academy of Philosophy in the Principality Liechtenstein. Professor Shewmon 
(1995) explained the reasons for which he came to sec that some actualism was 
indeed at the root of his earlier defense of brain death. Neither brain death nor the 
ensuing irremediable loss of consciousness, as such, can in any way be identified 
with death once the evidence is acknowledged that there is a spiritual subject (soul) 
in man. which is distinct from its activation in consciousness. This subject can 
perfectly and really exist and be alive, although the respective patient has 
irreversibly lost any capacity to recover his consciousness. 

Brain death in most of its forms presupposes a pure actualism in which it is a 
priori and dogmatically excluded that man can exist as person when the irreversible 
breakdown of central brain activity prevents conscious activity. This “actualism” 
omits the insight that all actualizations of consciousness presuppose a subject that 
has the potencies and real faculties for such acts — even when they cannot actually 
be exercised, 

£. Critique of a Materialist Anthropology as the Most Frequent Foundation of the 
"Actualistic” Brain Death Definition 

The pure actualism, and the consequent idea of brain death, will more often than 
not be based on a pure materialism which considers human consciousness either as 
identical with brain functions (as the Australasian mind-brain identity theory), or 
as an epiphenomenon of the brain. Then it is quite logical to consider the 
irreversible breakdown of brain functions as identical with dcath.^ 

To reject the “actualistic" and materialist identification of the person with the 
actual ability of conscious actualization of his being, it is sufficient to refer to 
Boethius’ discovery of the person as “individual substance of rational nature” 
(Boethius, Contra Eutychen, iii) and to refer to the arguments for the existence of a 
substantial mind (Seifert, 1973, 1989a, ch. 9, 1989b; Holscher, 1986). 

IV. THE DEFINITION OF DEATH AS BRAIN DEATH FALSIFIES THE REAL 
NATURE OF HUMAN LIFE AND DEATH 
A. On the Difference and Relationship between Metaphysical and Medical 
Conceptions and “Signs" of Death 

The question of human life and death moves primarily on two levels. On the one 
hand, in view of the philosophically evident distinction of body and mind, we must 
indeed follow Plato and a long tradition, defining death as “the separation of the 
soul from the body.”^^ 
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Since we can know philosophically that man must have a real mind, we must 
also maintain as philosophers that the individual human personal life on earth 
objectively begins no later than when the spiritual human soul is present in the 
human body, that it continues as long as the soul is united with the body, and that 
our bodily mundane life objectively ends at the moment when the human soul 
definitively leaves the body and the latter becomes a soul-less material thing. 

It cannot be that definition of death, and even less the corresponding criteria, 
which medical science uses. It shall be suggested that the criteria of life relative to 
medicine and law must coincide with those of biological life and the medical notion 
of death with the cessation of biological human life — not of the life of all isolated 
cells and organs but of all basic vital functions and of the human organism as a 
whole. The close union between personal human life and the biological life of the 
human organism as a whole is obvious. Therefore, as long as the biological life of 
man as a whole is present, we have, in virtue of the unity of body and soul in man, 
and in virtue of the profound formation of the human body by the human spirit, the 
best reason to assume the presence of the personal human mind. The death of the 
■‘human organism as a whole,” however, cannot be identified with the death of the 
“whole human organism" including all its organs and cells. 

Does it follow that the brain dead man is dead as man? 

B. Difficulties in Defining “Integrated Wholeness ” of Life and in Locating the 
(Necessary and Irreplaceable) “Minddncarnating Tissue” or the “Mind- 
Incarnating Functions” in the Body. Impossibility of identifying the Brain or 
Cortical Functions with that “Core of the Body” on which the Presence of the 
Human Person's Life Depends 

In no man are all vital functions fully integrated into a functional whole. As long 
as essential parts of the integrated dynamic structure of the biological life of a 
human organism as a whole are present, however, we must assume, at least as 
highly probable, that this man's persona) human life is present, too,^** As long as 
life dynamically brings itself forth, generates and regenerates itself through growth, 
nutrition, regeneration, and through procreation, the life of the organism as a 
whole is preserved. Only when these signs have ceased can we declare with any 
degree of probability that a given human being is dead.^^ 

The second important factor to consider is the difficulty of determining the 
“mind- incarnating tissue" in the human body. Evidently, some body parts can be 
removed or die without causing the death of the human person. Hence some parts 
(tissues) and/or functions of the body must be essential, others inessential, for the 
life of man.^^ 

For a number of reasons, one cannot successfully defend the view that this 
“mind-incarnating tissue" simply coincides with brain functions: a) there arc some 
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parts of the brain which do not constitute the "liaison brain" and can easily be 
removed surgically without killing the person or changing his consciousness; b) 
even the dominant hemisphere can be removed without death being caused (in 
small children with great brain plasticity, even without major permanent noticeable 
losses); c) some human beings (embryos in the early stages) certainly live without a 
brain; d) there are cases of implantations of brain tissue without transfer of a 
person, and e) the empirical basis for determining the exact locus and limits of the 
"mind-incarnating tissue" or the mind-incarnating functions in the body cannot be 
established with certainty as long as not all necessary experiences and experiments 
have been made, scientifically explored and philosophically interpreted. 

Even the question as to whether there is a clearly delineated or a flexible "mind- 
incarnating tissue" of the body cannot be settled at the present time.^’ 

It can, thus, well be argued that brain dead persons are alive. 



C Gradual De-Soulment and Humanoid Animals? — If not Materialism, an 
Unacceptable Neo-Cartesian Dualism between Biological and Personal Human 
Life is Contained in Brain Death Definitions 

Dualist body- soul theories, according to which "ensoulment" takes place only when 
the brain is formed and/or the soul leaves the body at the moment of irreversible 
brain damage or after the rational life of a human person on earth irreversibly ends, 
may also identify death with brain death. According to this view, when the 
irreversible collapse of brain activity occurs prior to the end of the biological life in 
the "body as a whole," the mind might leave the body. Eccles (Popper and Eccles, 
1977) holds the late ensoulment and early desoulment thesis; Shewmon (1985) 
used to hold only the early desoulment thesis. 

By assuming such a thing, however, this theory introduces a strange version of 
dualism.^^ It is certainly to be admitted that the biological life of man has the 
character of a life stream that can go on in different cells or organs, even though 
the organism as a whole is dead. Thus a heart may be kept "alive” on a machine. 
Hence it would not be absurd in principle to suppose that we have in front of us a 
corpse in which single cell-cultures or organs are artificially kept alive. While we 
must distinguish the life of individual cell -cultures from the life of the organism as 
a whole, it becomes extremely precarious to apply this distinction to persons whose 
whole body is alive (Jonas, 1974, pp, 134-135). Even if it is held possible that the 
soul leaves the body prior to the biological death of the organism, the opposite is 
probable. How can one claim that a body as a whole is dead when most of its 
organs function completely or partially? How is a mother dead who can carry her 
child to term?^' 

The need for assistance docs not prove death "for such assistance is not that 
much different from assistance given to the bodies of persons considered 
unambiguously to be alive" (Engelhardt, 1977, p. 18). Nor do thought experiments 
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with decapitation or the experiments with connecting monkey heads with machines 
prove brain death. ^ 

Consider two points here: 1) Does not the human embryo live before he gets his 
brain? Thus his identity cannot be situated in the brain. 2) Moreover, nobody has 
at yet proven the impossibility in principle of implanting into a “live body’* a new 
artificial or live brain which will then be used by the same person whose brain has 
been destroyed. Cannot even now the same child, after brain lesion or even after 
the excision of the dominant hemisphere of the brain, use the other one for the 
same functions? The Injection of fetal brain tissue from aborted embryos is even 
now possible — without transfer of the person. While I condemn these operations — 
when they involve abortion — from an ethical standpoint, do they not prove that a 
brain dead person might regain his consciousness if the progress of science led to 
the possibility of more sophisticated brain-transplants or injections of brain cell 
solution?^' The facts show how difficult it is to ascertain on which functions of 
the brain exactly the presence of the mind depends. Maybe there is not even such a 
magic tissue; maybe the presence of the person in the body is to be conceived more 
holistically. But then the brain death thesis — at least in the dogmatic form which 
is required for transplants of vital organs — collapses. 

It seems that in brain death theories a small and very partial sphere of 
phenomena related to human life is taken as identical with the biological life of the 
whole organism. 

V. OBJECTIONS AGAINST BRAIN DEATH FROM EUTHANASIA AND 
CERTAIN OTHER THEORETICAL AND PRACTICAL CONSEQUENCES OF 
BRAIN DEATH DEFINITIONS 

The following arguments could convince someone for mere consequential reasons 
to reject the definition of death in terms of brain death. They can also bring out the 
philosophical falsity of the theory which leads to them. 

If brain death is accepted as death, it is logical to say that ‘to be a human 
person” is totally inseparable from “having a (functioning) brain.” Then, however, 
it becomes equally logical to say that embryos are not yet human persons as long as 
they do not yet possess a developed brain activity or even a brain stem. Even 
children who possess a functioning brain stem may be called “dead" if, by “brain," 
we mean the functioning neocortex. In May 1987, doctors at the University 
Hospital Munster had transplanted successfully organs (kidneys) from anencephallc 
children to children and adults. Professor Fritz Beller justified this by a logical 
application of the criterion of cortical brain death, saying: “The anencephalic child 
is being developed, not bom — for he does not live" (Beller and Reeve. 1989}. The 
irony is that these children precisely do have brain stem activity — dysfunction of 
which (brain stem death as such or as part of whole brain death) constitutes in 
many legal systems today the criterion of brain death in adults. 
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Where lies the justification of such an assumption of the exits and enterings of 
the human personhood (soul?), like a ghost in the machine, in accordance with 
brain death speculations and the calculations of some professors of medicine or of 
philosophy, an assumption to the effect that fully live embryos are not human 
persons or indeed not even living? 

Of course, one could object and claim that no such consequence must be drawn 
from the criterion of brain death. For in the embryo from the first moment of 
conception, there is a dynamic unfolding of life that will give rise to the formation 
of a brain. In the brain dead person, on the contrary, there is no such potentiality. 

This objection is valid if irreversibility as the mere “fact of never possessing 
brain activity again" is the reason for the declaration of brain death. However, if 
the reason for the new definition of death in terms of brain death lies in the idea 
that brain activity is equal to life, then it is perfectly logical to say that as long as no 
brain exists and operates, we have biological human life but no personal human 
life. Then it would not only be consistent to say that ancnccphalic children but also 
that patients in the “vegetative" of “apallic" state, who can live for years, are “brain 
dead." Yet many individuals and legal systems today will reject these 
consequences (Pallis, 1983, pp, 32-37). But then they ought to reject also the 
notion of brain death. 

This constitutes a major argument that addresses itself to all those who 
acknowledge the personhood of embryos, 

Hans Jonas and other authors unfold before us the gruelling vision of what 
might — quite logically — follow from accepting the new definition of death: 
vivisection on brain dead patients, their use as organ banks or as research objects 
with infectious diseases, etc. Such “gruelling visions" are even now being seriously 
proposed, If one were really to accept “brain death" as death, one could throw 
overboard many medical laws that are still in force (Laufs, 1985, p. 400), one could 
also dissect and vivisect brain dead persons by teams of medical students, etc. 

All of these seem brutal violations of human beings and until now arc, as a 
matter of fact, legally forbidden, at least in many countries. These laws prove that 
the lawmakers do not consider “brain dead" persons really dead. For if they were 
nothing but corpses, it would make no sense to forbid, for example, their being 
“dissected." But does not anybody’s intuition and humanity revolt against such 
consequences? Should we, then, not reject the notion of “brain death" if we reject 
its logical consequences? 

Another consequence of brain death definitions is that they lead easily to a 
much broader use of euthanasia. For if the so-callcd brain dead persons arc not 
really dead, their killing is a murder even worse than that involved in euthartasia. 
For here one does not kill human beings for their sakesy but one uses human beings 
for the sake of extracting organs from them. The confusion and reversal of the true 
order of things reaches a climax in the fact that one finds it proper to kill brain 
dead individuals to obtain their organs, but the same persons who defend this object 
to a brain dead mother being kept alive (as in the famous Erlangen case) in order to 
allow her baby to be delivered. And which argument is used here? That one must 
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not use the dead body oflhc mother to cany a baby to term! Is then pregnancy and 
birth more of a depersonalizing “use” of the body than organ extraction?! 

VI. LINGUISTIC, PHENOMENOLOGICAL, AND LOGICAL ARGUMENTS 
AGAINST THE INTRODUCTION OF “BRAIN DEATH” 

One could also advance a linguistic philosophical argument against the definition 
of death in terms of brain death. Interpreted more deeply, the argument shows that 
adherents of the criterion of brain death still have a clear awareness that the human 
persons of whom they say are brain dead are still alive. 

For example, it is quite naturally asserted that the brain dead people should not 
be “artificially kept alive" or, it is even claimed, that artificially keeping them alive 
violates their fundamental human rights. One certainly presupposes, hereby, that 
they are still living persons. The very ground of the moral objection against 
keeping “living corpses” alive proves that one regards them as more than cell- 
cultures. People do not object against “kidneys being kept alive" too long, etc.^^ 

VII. DEFENSE OF A MODEST “TUTIORISM" 

If it turns out impossible to reach moral certainly about the death of “brain dead" 
individuals, a minimal ethical tutiorism, that is a position which acknowledges the 
degree of moral certainty required for a given action, demands that we refrain from 
actions which risk killing a human person. 

It is clear that in our moral life we do not need an absolute mathematical or 
metaphysical evidence and certitude in order to act. It is enough that we are 
“morally certain" about morally relevant facts (such as the life or death of someone) 
or about the moral permissibility of our act. 

This so-called “moral certainty" can be purely subjective: our own “feeling 
certain" — for good or bad reasons — that we are allowed to commit an act or that 
the objective morally relevant factors are such and such. This subjective moral 
certainty can at the most — when it is the fruit of a sincere search for the truth — 
provide a purely subjective moral justification for an act. Of course, someone may 
be morally certain in this sense that “brain death" is actual death and that organ 
explantations from “brain dead" persons are permitted. The existence of such 
subjective moral certainty docs nothing but justify or excuse an act subjectively. It 
can exist even with respect to obviously immoral acts. 

“Moral certainty" can also refer to an objectively well-founded conviction which 
provides an objective moral justification for a certain action, even if the conviction 
is false. If this moral certainty does not exist, then an action (such as harvesting 
organs from “brain dead" persons or shooting at a moving object which might be a 
human being) may be morally wrong even if the conviction underlying such an 
action itself is correct. This objective “moral certainty" — in contradistinction to 
the purely subjective and ill-founded one — is required for the objective moral 
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justification of an action (e.g., through the elhicisl). Therefore, even if a brain dead 
“living corpse" were in fact nothing but an organ bank, this hypothesis would be 
probable at best and, thus, oblige us to treat this alleged “organ bank" as possibly a 
living person, as Jortas points out. 

Recognizing the distinction between mathematical-metaphysical certainty and 
moral certainty, we must say: We do not possess any moral certainty, not even a 
moral probability, that brain death is actually death. As a matter of fact, the 
theoretical philosophical arguments discussed before prove that no well-founded 
moral certainty about the actual death of “brain dead" individuals is available. 
Also, uncertain philosophical opinions about the only relevant meaning of brain 
death — namely: actual death of a human being in virtue of irreversible breakdown 
of brain function — can never provide a moral justification for actions which 
constitute manslaughter if the victim of such actions is still alive. 

Even a low moral probability of success can suffice to justify an action which 
might save a life. To commit an action which risks killing a person, however, 
takes the highest degree of moral certainty. And such a certainty is not only 
completely absent in the case of brain death, but all the evidence points in the 
opposite direction. 

Therefore, one has enough objective moral evidence and certainty to the 
contrary to say: even if the defenders of brain death definitions were theoretically 
right, they would be morally wrong. 

VIII. THE TIME OF DEATH— “CALCULABLE PROBLEM" OR MYSTERY? 

A METAPHYSICAL AND EPISTEMOLOGICAL ARGUMENT 

Brain death fulfills a set of biological and medical criteria which, as soon as they 
are established, lead the physician to the assumption of death. They also permit the 
consecutive performance of all kinds of operations, cxplantations, etc. 

Such actions presuppose that — during biological life of a human being — a point 
in time can be known with moral certainty prior to which death has occurred. 

Not only the exact moment of death is incalculable and cannot be known with 
any certitude, however, but as long as the human body lives — even if one assumes 
that death can occur prior to the end of the biological life of the organism — no 
point in time can be named prior to which death must have already occurred rather 
than still lying in the future. The actual occurrence of death in a patient whose 
cerebral functions have irreversibly ceased but whose heart is still beating lies in 
principle beyond scientific medical criteria of determination. This human 
ignorance constitutes another reason to reject the definition of brain death. 

We must also remind ourselves of an empirical proof of the uncertainty of our 
knowledge concerning the time of death. Think of the “life after life" experiences 
of people who were declared clinically dead and still had all sorts of experiences 
associated with their body.^** Could not brain dead persons be in a similar state 
prior to the occurrence of actual death? The actions of organ harvesting are based 
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on the assumption that the event of death prior to a certain moment can be 
determined by the medical profession before the rtalural phenomenon of death, with 
all its obvious features, has set in. 

Death in this classical sense does not just involve irreversible cardio-pulmonary 
arrest but is accompanied by many other well-nigh indubitable signs: from the 
cessation of all vital functions to the (coldness) of death to the rigor mortis of 

the corpse to the actual decomposition of the body. 

Even when faced with the “whole body death," one should wait for some time 
after actual death sets in before one dissects a corpse. To declare death when the 
first undoubted marks of death have set in is not presumptuous. Yet, to act or to 
dissect a corpse on the first declaration of death is presumptuous. It is much more 
pretentious, however, to determine the occurrence of death by means of a mere set 
of scientific facts and theories about the portion of body tissue which presumably 
contains the person, while the body as a whole still lives. 

Since human death, by its own objective essence, is constituted by the soul 
leaving the body, since it consists in the mystery of the end of that union of life, 
soul, and body which constitutes personal human life, it becomes quite impossible 
and ludicrous to identify, in terms of various brain death criteria of external and 
philosophically irrelevant nature, an exact set of signs upon which the death of a 
human being can be confirmed while he is still biologically alive and the 
archphenomenon of death has not yet occurred. 

In the past, even after a person was declared clinically dead, it was customary 
not to bury him, nor to dissect him immediately, for the reason that — in view of the 
mystery concerning the exact moment of death — there is a certain risk of taking 
apparent death for real death. There was, likewise, the custom of the Catholic 
Church to allow the last rites, which are permitted for living persons only (i,e., for 
the dying), for some minutes after the first signs of “clinical death." This was done 
undoubtedly for the reason that it is not immediately clear whether the mystery of 
death itself takes place in the very second in which the symptoms of clinical death 
occur or only after. But then, it is even less clear that death occurs already upon 
the irreversible collapse of brain function. 

In the light of the necessary reverence in the face of death and in the light of 
such traditions which confess man's not knowing the exact moment of death, the 
situation in which a transplantation team jumps on the biologically alive “warm 
corpse" which is declared “brain dead," ought to strike any civilized man as an 
incredible barbarism and presumption. What would be presumptuous even in the 
face of natural death — to dissect the corpse in the very moment in which one notes 
the occurrence of physical death, without knowing that the objective (metaphysical) 
death happens in exactly the same moment — becomes much more presumptuous in 
the case of heart transplantation after the diagnosis of brain death. In addition, 
there are many problems with diagnosing brain death and many sources of error in 
its verification.^^ 
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IX. CONCLUSION: AGAINST BRAIN DEATH— ABANDONING THE 
REDEFINITION OF DEATH 

Thus, we are led lo Ihc conclusion that this new definition of death ought to be 
rejected by any legal and medical code and that its introduction by many states 
lacks sufficient philosophical basis. In the light of philosophical considerations 
about life and death, on the contrary, the criterion of brain death must be dismissed 
as an aberrant new definition of death. 

Hence, I strongly advocate a return to the metaphysical notion of death as 
expression of an important objective side of the essence of death. Death occurs 
when the mind (soul) in a definitive way separates from the body. This notion of 
death has to guide our action, in that any reasonable doubt as to its occurrence must 
forbid operations which might bring it about. On the other hand, as to the medical 
concept of death or of its basic signs, I defend the notion that death has occurred 
when “a complete and irreversible cessation of all central vital signs (including 
cardiorespiratory activity and total brain infarction)” have taken place and the first 
certain signs of death can be observed. This notion of an “irreversible clinical 
death” corresponds to the classical medical criteria of death which prior to 1968 
were universally accepted. 

Every layperson knows the main signs and consequences of this death. We can 
no longer simply share the simplicity with which the classic German jurist 
Friedrich Carl von Savigny wrote in 1840: “Death, as the end of the natural 
capacity of being the subject of rights, is such a simple natural event that, like birth, 
it docs not require an exact determination of its elements,” Nonetheless, we argue 
for a critical return to the datum of this “simple natural event” of death, of which 
Savigny spoke, and against the sophistry of dissolving the unity of personal and 
biological human life and the “simple” notion of death or of reducing it to partial 
aspects. The question “what is death?"’ is, moreover, not a matter of “normative 
convention” but of finding what it truly is. As A, M. Capron (1987a, p. 1) says, 
“Calling a person dead docs not make him dead.” I can certainly not arbitrarily 
decree that the “loss of consciousness and spontaneous breathing,” etc, is death. I 
must receive and discover the nature of man and of his biological and personal life 
and being. Only from this perspective of the truth about man and human life can I 
determine the objective nature of death and the criteria by means of which death 
can be ascertained. 

Biological Human Life as the Only Acceptable Criterion for Personal Human Life 

and the Practical Consequences of Accepting it as Standard of Death 

The only acceptable medical criterion for personal human life, we conclude, is 
biological human life — i.e., life of a human organism, as it exists from conception 
on. Accordingly, the only acceptable criteria for death are the irreversible end of 
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the biological vital functions of Ihc “organism as a whole" and the phenomena 
following thereupon. 

If biological human life is accepted as the only viable criterion of pcrsoital 
human life, such an acceptance has, of course, tremendous consequences for 
medicine and for the political and legal order: 

1. Abortion is murder, and no abortion is justified, at any moment after 
concept ion. 

2. No euthanasia, no killing of any human being prior to his (irreversible 
clinical) death is justified, 

3. While “brain death" (total brain infarction) may be an acceptable reason for 
stopping extraordinary means of life support, the recognition that only “irreversible 
clinical death" (= italural death) is actually death, forbids the use of the criterion of 
brain death for the justification of organ donation and explantation. 

4. With the necessary restrictions (incalcu lability of the moment of “objective 
death," etc.) and additions (e.g,, taking into consideration the distinction between 
“live cell -cultures" and live human organism, and the possibilities of modem 
resuscitation techniques), the customary criterion of irreversible clinical death or of 
the “natural event of death" of the organism as a whole, should be reintroduced as 
the medical and legal criterion chosen for the determination of death. 

What are the reasons for this proposal? 

A. In the first place, all the other definitions and criteria of man's death are 
arbitrary, disputable, and ambiguous, while the end of biological human life is a 
non-arbitrary, non-disputable, and unambiguous criterion of human death, which 
has the consensus of every group in our pluralist society.^’ 

B. Secondly, any other criterion is unsafe, because as long as the human 
organism lives, personal human life at least could in principle, and does with great 
probability, exist. Since there are many reasons for, and at any rate no clear 
reasons against, the assumption that human life and personal human life begin 
together and that the human person (soul) is present in man from conception until 
death, one might at least possibly kill a human person when one kills a biologically 
living human being, even in the earliest stages of embryonic development and in 
the latest phases of human life.^^ The main point to be made here is that the mere 
probability of a human person being present and the absence of moral certainty of 
his death suffice to make it morally and legally wrong to kill him.^’ 

C. Thirdly, the criterion of biological human life as indicator of personal 
human life is the best founded criterion for the presence of personal human life — in 
view of the unity of body and soul and of the human being as a whole, as well as in 
view of the other reasons which we have discussed amply. 

In order to see clearly the wrongness of the brain death definitions of actual 
human death, one has first to cease regarding this matter as an issue to be resolved 
by medical scientists primarily. It is decisive that it be recognized that the key 
issue at stake in the brain death discussion is purely philosophical, not medical. 
Persons who agree on all medical facts and evidences disagree on this issue for 
purely philosophical or religious reasons. 
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Given the immense practical pressure (from the established centers of organ 
transplant medicine) on each institution regarding this matter, and given the duty 
towards the truth, we must certainly refuse to adapt to prevailing modem opinion 
on death simply because it prevails. Each one of us must resist the temptation to 
adjust his position on any issue in accordance with social expectations and desires 
of hospitals. Rather, we have the task to speak out on the truth in season and out of 
season, while undertaking every effort to make the truth understood and accepted 
by men. 

In the light of the preceding reflections, I can only recommend that one 
explicitly reject the identification of death with brain death — for good reasons, both 
theoretical and practical-tutioristic in nature. 

Intemaiionale Akademie Jur Philosophie im Furstentum 
Liechtenstein 



NOTES 

I Professor Shewmon used to defend the notion of brain death, even ofcortieal brain death, but in 1994 
and in Mareh 1995 undervvent a complete ehangc ofopinion regarding the notion of death (Shewmon, 1997). 

* Sec Josef Seifert (1989b. 1988, 1987a, pp 162-2I2). Other eminent thinkers both in medicine and 
philosophy (P. A. Byrne, S. O’Reilly, P M Quay, C.P. Harrison, N. Post, A J. Weisbard, S. J. Voungner 
and others), have reached similar conclusions or at least have recognised the same problems. Most powerful 
are the objections of Hans Jonas who has the distinction of having raised them in the “first minute" (1968) 
when the Harvard proposal was published. 

^ One can easily argue against the identification of death with “brain stem death.” For experimental 
evidence shows that even "ncocorlieal activity is still possible in some persons who are 'brainstem dead’." 
See E. Bymc (1984, 1986, pp 52-53): "...In occasional patients however, especially those with massi\>e 
posterior fossa haemorrhage, brainstem death may occur before or without hemisphere death" (emphasis 
mine, J.S ). 

If the hemispheres are functioning, we must assume consciousness in a patient, even if he is prevented 
from communicating it or expressing it because the contact between cortex and the rest of the body is 
impaired. Sec also Shewmon (1985, pp. 49*50.): 

In man unilateral lesions ofihe brainstem reticular system do not impair consciousness.. 

Of special interest is the fact that, in animals, ifmultiplc smaller lesions arc made gradually 
over a number of days, essentially the entire brain stem reticular system can be destroyed 
without interfering with the animal’s consciou.sness . There is...ai least one report in the 
medical literature of three (human) patients whose consciousness could be sustained by 
electrical stimulation. Ifsomething so gross as a wire electrode in the thalamus is capable 
of making up for the lack of brainstem input to the cerebral hemispheres, it is reasonable to 
conclude that the hemispheres alone contain the structures which arc both necessary and 
sufficient for human consciousness. 

D.A. Shewmon. who gives many references to the relevant experimental evidence and literature (Shewmon, 
1985, pp. 49 ff), suggests that the entire brain stem could be removed and still Ae state of consciousness 
would remain fidly intact. By means of electrodes the patient could even communicate his consciousness (p 
51) 

* On the notion of “ncoeortical" and "eortica) death" see, for example. Pia (1985, pp 217-253; 1986, 

pp.M I, esp p. 3). See also Pallis (1983, pp. 32-37, esp p. 34). This “vegetative stale” can last for years 
Shewmon (1985, pp.24-80, esp. p.78) had earlier argued against the President’s Commission and held that 
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ihc pcr^islcnt vegetative state should be considered as “actual death." Having abandoned this position in 
1989 in various conferences, he argued at that time against regarding the withholding ofnutntion or fluids 
from a neocortically dead person as tantamount to euthanasia and murder “even when spontaneous breathing 
is present and no extraordinary means of life-support are needed" (p. 79), 

On the wider class of "Untcrmenschen" who are subsumed under the category of “brain death” see 
Nolan-Haley el ai (1987, pp 100*1 10). See also Stanton (1985, pp 77*85). In Nolan-Halcy, p. 108, we 
find an impressive description of the agonising death caused by withholding intravenous feeding to terminally 
ill, senile, and patients In a "vegetative state” 

^ An example of this is the definition suggested by the American Bar Association: "For all legal purposes, 
a human body with irreversible cessation of brain function according to usual and customary standards of 
medical practice shall be considered dead" (E. Byrne. 1984, 1986, p. 48). 

^ See on this Skegg ( 1 984, p. 202): 

Of those who do provide reasons some mention only the practical advantages of the new 
approach Others concentrate on the fact that once brain death has occurred the patient's 
condition is hopeless, and that heartbeat will cease within a short time in any event .. The 
fact that a patient's condition is hopeless, and that conventional death will occur within a 
short time in any event, is not a sufficient reason for regarding the patient as already 
dead — although much of the debate in the United Kingdom, .applied to proceed on the 
assumption that it was 

Fourth, one might assume, with earlier work of Shewnwn, 1985, 1987, who now rejects the 
identification ofdeath with brain death, that a substantial change and deanimation have taken place, changing 
what had been a man into an “anthropoid animal." while the rational soul could then live separately from the 
body see (1997c). 

‘ Eminent American doctors and medical researchers correctly observed in 1989 that "the controversy 
over the definition ofdeath remains alive” and that “defenders ofthe whole brain definition have yet to make 
a convincing case, at the conceptual level, for equating loss ofall brain function with the end of life" (Wikler 
andWeisbard, 1989, p. 2246). 

^ That neo-eortical death should be the death ofthe human person is a logical consequence ofthe second 
argument for the introduction of a brain death definition of death, for this argument, taken from the 
irreversible loss of higher consciousness, supports higher brain centers oriented definitions of death 
Accordingly, a person should be declared dead if in virtue of irreversible and irremediable structural brain 
damage, he can never regain consciousness. For this reason, Cefalo and Engelhardt (I 989), Sass, Bellcr and 
Reeve (1989). and Zaner (1 989) argue in favor ofanencephalics as organ donors. 

"A person is dead when he has suffered total and irreversible loss of all capacity for integrating and 
coordinating functions of the body — physital and mental — into a functional unit" (Ingvar 195, p. 67), 

” Nicholas Tonti*Filippini and ihc Swedish Committee’s cited statement 

'* Such cases of loss of integration were quite well documented by Sacks (1985) in his famous book. The 
A/an f^ha A/islook Ais Wtfe for a Hal 

" Sec P.A. Byrne, etai (1982/83, p. 437): “It is generally acknowledged that the call for ‘new definitions 
ofdeath' has arisen in order to clear away the legal obstacles to transplanting vital organs or to excising them 
for purposes of research immediately iq)on the occurrence of death " The authors quote a long list of 
publications which evidence this pragmatic ongin ofthe "brain death" definitions 

'* The medical profession has also come to consider, in hopeless cases, intravenous feeding as an 
"extraordinary means" of prolongation of life; this seems to be entirely unacceptable because there is nothing 
more ordinary than nourishment, and the withholding of it for a certain period of time is itself the cause of 
any patient's death 

In "letting them die" one should not declare them dead. On the contrary, a dead man cannot die 
anymore, as Wikler and Weisbard (1989, p. 2246) and Youngner el aL (1989, pp. 2205 ff ) recognize with 
reference to the contradictory notion contained in the first widespread motive for brain deflnitions ofdeath 
expressed by the Harvard statement and by many defenders of brain death definitions namely, that we should 
have to declare patients dead in order to have a nght to disconnect them from heart-lung machines and to let 
them die. 
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The pragmatic motive from organ transplants for iniroducing the new dcfinilion of death, hov^ever, (fit is 
the only reason for iniroducing i(, makes the definition ihe more suspect, noi only because il becomes most 
likely lhal (he more powerful practical interesl in organs (cadaver organ donors) than in “freeing hcarVlung 
machines" dictated the content of the definition of brain death, but also for (he reason lhal an incorrect 
judgment on death leads, in the context of organ explantation, to manslaughter. It confirms this suspicion and 
smacks of a certain disinterest in the non>pragmaiic truth about death when Engcihardi (I9S6. p. 207) 
suggests lhal it is of little interest whether (he respective person still lives because possible survivor with 
severe brain damage may not have a life worth living" Here the real possibility that organ explantations 
involve manslaughter is openly admitted. 

See the excellent critique of this point in the article of Jonas (1985. pp 219-241. esp. p. 225). Sec an 
earlier English version of this p^er (Seifert. 1974). Sec also Engelhard! (1986, p. 208 ff ). 

See Jonas (1974, pp. 129-131): 

My other emphatic verdict concerns the question of the redefinition of death — lhal is, 
acknowledging "irreversible coma as a new definition for death ’’ I wish not to be 
misunderstood. As long as it is merely a question of when i( is permitted to cease (he 
artificial prolongation of certain functions (like heard)eat) iradilionally regarded as signs of 
life. I do not see anything ominous in the notion of '*brain death." Indeed a new definition 
ofdealh is not even necessary (o legilimiic ihe same result if one accepts the position of the 
Roman Catholic Church, which here at least is eminently reasonable — namely that "when 
deep unconsciousness is judged to be permanent extraordinary means to maintain life arc 
not obligatory. They can be terminated and the patient allowed to die." ...All we need to 
know is that coma is irreversible For the second purpose must know the borderline 
with absolute certainty, and to use any definition short of ihe maximal for perpetrating on a 
possibly penultimate stale whal only ihe ultimate state can permit is to arrogate a 
knowledge which, I think, we cannot possibly have. Since we do not htow the exact 
borderline between life and death, nothing less than the maximal dcfinilion of death will 
do — brain death plus heart death plus any other indication that may be pertinent — before 
final violence is allowed to be done. .. When only permanent coma can be gained with the 
artificial sustaining of functions, by all means turn off the respirator, the stimulator, any 
sustaining artifice, and let (he patient die; but lei him die all ihe way. Do not, instead, 
arrest ihe process and siart using him as a mine while, with your own help and cunning, he 
is still kept ihis side of what may in truth be ihe final line. Who is (o say that a shock, a 
final trauma, is not administered to a sensitivity diffusely situated elsewhere than in ihe 
brain and still vulnerable to suffering, a sensitivity that we ourselves have been keeping 
alive. No fiat of dcfinilion can settle this question. But I wish to emphasize (hat (he 
question of possible suffering (easily brushed aside by a sufficient show of reassuring 
expert consensus) is merely a subsidiary and not (he real point of my argument; this, to 
reiterate, turns on the indeterminacy of the boundaries between life and death, not between 
sensitivity and insensitivity, and bids us to lean towards a maxintal rather than a minimal 
determination of death in an area of basic uncertainty 

Sec Jonas ( 1974, p. 133): 

My original comments of 1968 on ihe then newly proposed "redefinition ofdealh... were 
marginal to the discussion of “experimeniaiion on human subjeeb," which has (o do with 
the living and not the dead They have since, however, drawn fire from within the medical 
profession, and precisely in connection wilh the second of ihe reasons given by the Harvard 
Committee why a new definition is wanted, namely, the transplant interest, which my kind 
critics felt ihrcaiened by my layman's qualms and lack of understanding. Can I take this as 
corroborating my initial suspicion (hat this Inleresl, in spite of its notably muted expression 
in the Committee Report, was and is the major motivation behind the definitional effort? 1 
am confirmed in this suspicion when 1 hear Dr. Henry K. Beecher, author of the 
Committee’s Report (and its Chairman), ask elsewhere: "Can society afford to discard the 
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(issues and organs of (he hopelessly unconscious palienl when they could be used to restore 
(he otherwise hopelessly ill. but still salvageable individual?" 

...pure as this interest, vi^.. to save other lives, is in itself, its intrusion into (he theoretical 
attempt to define death makes (he attempt impure, and (he Harvard Committee should 
never have allowed itself to adulterate (he punty of its scientific case by baiting it with (he 
prospect of (his dr/roneoBS— though extremely appealing — gain. 

*° They might hold, with Eccles (Pt^per and Ecelcs, 1977), that the mind leaves the body when the bodily 
instruments of the mind, the cortical hemispheres oflhe brain, irreversibly cease to funelion 
'' Similarly, the burden of proof lies with those "dualists" who claim that the mind leaves the body prior to 
physical death 

While brain function is an cmpineally neecssary condition for the activation of consciousness but 
certainly not an absolutely necessary one, given the substantial character of the mind, the mere irreversible 
loss of (he ability of activating the brain as (he extrinsic physiological condition of exercising such faculties 
does in no way imply that (he subject of these faculties is not still present and existent. (It does not even 
prove that "extraordinary” forms of exercising mental faculties are impossible.) 

Of course, this "definition," as such, does not do justice to M Heidegger's and 0. Marcel's 
phenomenology of death or to (he terrible fear of sinking into nothingness, to (he no*longcr*being«present* 
with-others, etc (Hildebrand, I9S9) Yet, it does do Justice to an essential and objective aspect of the 
ontological structure of death. 

As the human body as a whole is kept from disintegrating, from putrefaction, from collapsing into mere 
inorganic substances, as a number of other signs of life are still preserved throughout (he organism, i( seems 
to be wrong to declare a "brain dead person in irreversible coma actually dead. See also Jonas (1974. pp 
134-1 35). 

See Jonas (1 974, p. 139): 

Now nobody will deny that (he cerebral aspect is decisive for the human quality of (he life 
of (he organism (hat is man's The position 1) advanced acknowledges just this by 
recommending that with the irrecoverable total loss of brain function one should not hold 
up the naturally ensuing death of (he rest ofthc organism. But it is no less an exaggeration 
of the cerebral aspect as i( was of (he conscious soul, to deny (he cxtraeerebral body its 
essential share in the identity of the person The body is as uniquely (he body of (his brain 
and no other, as the brain is uniquely the brain of (his body and no other. What is under the 
brain's central control, the bodily total, is as individual, as much "myself’ as singular to 
my identity (fingerprints!), as non-interehangcablc, as (he controlling (and reciprocally 
controlled) brain itself My identity is (he identity of the whole organism, even if (he higher 
functions ofpersonhood arc seated in the brain. How else could a man love a woman and 
not merely her brains’’ How else could we lose ourselves in the aspect of a lace’’ Be 
touched by (he delicacy of a frame? It’s this person's, and no one elsc’s. Therefore, the 
body of (he comatose, as long as — even with the help of art — it still breathes, pulses, and 
functions otherwise, must still be considered a residual continuance of (he subject that 
loved and was loved, and as such is still entitled (o some of (he sacrosanctity accorded to 
such a subject by the laws of God and men That sacrosanctity decrees that it must not be 
used as a mere means 

The essential parts ofthc body do not coincide with the totality of the parts which arc necessary for (he 
"unaided" continuation of life. For some ofthesc, including the heart and lungs, can be removed or replaced. 

*’ This is one of (he great difficulties with thought experiment concerning decapitated persons or 
(lan^lanted brains (Shewmon, 1985). Is the human person aflcr decapitation present in the head (brain) 
only? Or in the relatively integrated trunk? Or in neither one of them? Or in both? (If one docs not hold a 
primitive materialism or body/mind identity theory, i( is not evidently wrong to imagine that in a decapitated 
man the mind's presence continues fora short time in both parts of the body ) 

** Sec Jonas (1974, p. 139): 
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I sec lurking behind the proposed dcfinilion of death > apart from its obvious pragmatic 
motivation, a curious rcmnanl of (he old souUbody dualism Its new apparition is the 
dualism of brain and body In a certain analogy to the former it holds that the hue human 
person rests in (or is represented by) the brain, of which the body is a mere subservient tool. 

Thus, when the brain dies, it is as if when the soul departed: what is left are “mortal 
remains". 

The confidence with which Shewmon (1985, p. 61) asserts that brain dead persons, humans in the persistent 
vegetative state or in dementia, have no soul, is surprising How docs the author know this? Does he 
perceive the soul leaving the body? This is more “Cartesian" than Descartes and hardly the Thomistic 
hylomorphism which the author asserts. On entirely different meanings of the term “dualism," sec Seifert 
(1973, 1989b). 

The claim that brain dead persons can be kept alive maximally for a few days is hardly defensible in the 
light of the facts See the case of a pregnant woman with total brain infarction whose circulation was 
maintained for nine weeks in order to secure viability of her fetus described in Field et al. (1988). Sec also 
the description of another ease of a brain dead person who was k<^t alive for 68 days in Parisc, er aJ. (1982, 
pp. I4'16) See likewise the case of somatic survival for 201 days of a whole brain dead child desenbed in 
Rowland elal. (1983). The child showed no cortical or brain stem functions during the entire 201 days. 

“ Regarding the earlier thought expenments (1985) of Prof Shewmon (which he docs no longer regard as 
evidence for brain death) with decapitated individuals, we may add to what we will state in the main text 
who knows whether we have to choose whether the decapitated individual's soul is connected with the trunk 
or the head*’ Why not with both, since its in-dwelling in the body is not a physical thing? Who knows, if the 
soul is only connected with the head and brain in the decapitated person, whether this is also the ease when he 
is not decapitated? A Per all, there is a slight difference between a decapitated and guillotined man and a 
brain dead individual. The brain dead human may live for days or even for months (the longest surviving 
penod of a brain dead human being on record known to me being 14 years); decapitated men will cease to 
move or show signs of life almost immediately One might object that the famous experiments performed by 
Dr. Robert J White on cephalic exchange transplantation in monkeys (whose isolated brains showed 
significant electrocncephalic activity and “survived" for I 1/2 hours) prove that the mentioned distinctions 
between decapitation and brain death are not significant. Sec White eiaJ. (1963, 1964, 1971, 1972), Such 
an empirical argument, however, does not prove the alleged fact that the biological life in the isolated 
monkey brain or in the human brain continues to be the seat of identity 

" Recent researeh conducted at Johns Hopkins Medical School under the direction of Solomon Snyder, led 
to the result that for the first time in human history, human brain cells could be grown in culture, and new 
biochemical and physiological studies can now be conducted which may eventually lead to effective 
treatment for ilbcsscs or even to the replacement or regeneration of parts of the human brain These brain 
cells, which began to divide and grow, afler having been treated by hormones, were taken from an 1 8 month 
old girl who underwent surgery after having suffered from seizures in 1986. See ScieiKe (May 4, 1990) 

** See Jonas ( I 974, pp 136*138): 

But, it might be asked, is not a definition of death made into law the simpler and more 
precise way than a definition of medical ethics (which is difficult to legislate) for 
sanctioning the same practical conclusion, while avoiding the twilight of value judgment 
and possible legal ambiguity'’ It would be, if it really sanctioned the same conclusion, and 
no more. But it sanctions indefinitely more: it opens the gate to a whole range of other 
possible conclusions, the extent of which cannot even be foreseen, but some of which arc 
disquictingly close at hand. The point is, ifthe comatose patient is by definition dead, he is 
a patient no more but a corpse, with which can be done whatever law or custom or the 
deceased's will or next of kin permit and sundry interests urge doing with a corpse This 
includes — why not*’ the protracting of the in between state, for which we must find a new 
name (“simulated life”?) since that of "life" has been precn^ted by the new definition of 
death, and extracting from it all the profit we can. There are many. So far the "redefiners" 
speak of no more than keeping the respirator going until the transplant organ is to be 
removed, then turning it off, then beginning to cut into the “cadaver.” this being the end of 
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it — which sounds innocent enough Bui why must it be ihe end'’ Why lum the respirator 
off? Once we are assured that we arc dealing with a cadaver, there are no logical reasons 
against (and strong pragmatic reasons for) going on with the artificial “animation” and 
keeping the “deceased's” body on call, as a bank for life*lrcsh organs, possibly also as a 
plant for manufacturing hormones or other biochemical compounds in demand. I have no 
doubts that methods exist or can be perfected which allow the natural powers for the 
healing of surgical wounds by new tissue growth to stay "alive” in such a body Tempting 
also is the idea of a self-replenishing blood bank And that is not all. Let us not forget 
research. Why shouldn't the most wonderful surgical and grafting experiments be 
conducted on the complaisant subject-nonsubject, with no limits set on daring'’ Why not 
immunological explorations, infection with diseases old and new, trying oul of drugs? We 
have the active cooperation of a functional organism declared to be dead: we have, that is, 
the advantages of the living donor without the disadvantages imposed by his rights and 
interests (for a corpse has none) Whal a boon for medical instruction, for anatomical and 
physiological demonstration and practicing on so much better material than the inert 
cadavers otherwise serving in the dissection room! What a chance for the apprentice to 
learn in vivo, as il v^erc, how to amputate a leg, without his mistakes mattering' And so 
on, into the wide open field. Afler ail, whai is advocated is “the full utili^aiion of modem 
means to maximize the value of cadaver organs ” Well, this is it. 

Come, come, the members of the profession will say, nobody is thinking of this kind of 
thing. Perh^s not; but I have Just shown that one can think of them. And the point is that 
the proposed definition of death has removed any reasons not to think of them and, once 
thought of. not to do them when found desirable (and the next ofkin are agreeable). We 
must remember that what the Harvard group offered was not a definition of irreversible 
coma as a rationale for breaking off sustaining action, but a definition of death by the 
criterion of irreversible coma as a rationale for conceptually transposing the patient’s body 
to the class of dead things, regardless of whether sustaining action is kept up or broken off 

All these problems came to the fore quite dearly in a case in Germany which arose over the question of 
whether the vital functions of a brain dead woman who expected a healthy embryo should be maintained. 
The defenders of the Erlangen baby had proposed to preserve the mother’s life in order to save the life of the 
nasciturus until the point at which caesarean section would become possible and the embryo viable. 
Nevertheless, it was decided by the courts that, where a second human life is at stake, the laws against 
continued life support of brain dead persons should not be applied. See Hicrsche (1984, pp. 4Sf!), Field et 
aL (1988), Parise «r aL (1982) and Rowland et al. (1983). Yet the German law prescribes that brain dead 
persons musl not be “kept alive." Sec Nikoletopoulos ( 1 984) 

See the completely reliable report on such experiences by an author whom I know very well, Hellmut 
Laun (1983). 

'* Widely discussed ineidenb of paiicnb who awoke from “brain death have led to an intense discussion, 
and for a lime to a virtual cessation, of organ iransplanb Such cases are well documented (Skegg, 1984, p. 

195, and note 52; E Byrne, 1984; 1986, p. 50; Lamb. 1985, pp. 65-66). One should argue from such 
ineidenb to the easy and frequent occurrence of false diagnoses of brain death and to the insuffieieney of flat 
EEG's, as well as to the insufficiency of “simpler” brain stem criteria to assure death. Perhaps a close study 
and interpretation of such proven recoveries of patients who had been declared “brain dead can establish noi 
only the incompeienec and inadequate training of the actual medical staff or the insufficiency of the accepted 
criteria for the slate called "brain death" but point to the impossibility of identifying actual death by such 
criteria Even those who do noi believe in supernatural miracles should also study all incidents of reported 
extraordinary cures (recoveries) from “brain death" and ask the question whether they indicate that the 
methods and criteria of confirming “irreversibility” arc sufficient or faulty. Asking ourselves about the 
reasons for errors, we find many ofthem: (I) It is clear and widely recognized that doctors who are interested 
in transplantations may be easily influenced in their diagnoses of brain death in concrete cases by their 
practical purposes. Therefore, many countries require that the physicians who confirm brain death musl not 
be identical with the lran5^lant surgeons or other interested parties 
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(2) Recent findings show ihal "only 35% both knew the whole brain criterion of death and were able to 
apply it correctly to identify the legal status o^j>aticnb A and B" (Voungner elal., 1989) This reason alone 
should sufTiev to put a halt on using brain death criteria until only a minimal percentage of the staff fails to 
understand and to apply them correetly 

(3) It is doubtful whether — at least through the methods adopted in many countries — the complete 
cessation of all cortical activity orofall brain stem activity can be proven as long as the human organism as a 
whole lives. How do we know that brain activity has irreversibly stopped In approximately ten billion 
cerebral neurons and in the much more immense number of synapses between them? Even if this were 
knowablc in principle, for example indirectly (by knowing for certain how long the oxygen flow had been 
arrested), the tesb presently required in many countries refer at most to the total absence of reflexes and life 
signs which arc not even located in the neocortex but in the brain stem. Engelhardt (1986. p. 207 ff.) admits 
this. He speaks of" living and dying with less than absolute certainty." But the question here is not one of 
dying but one of potential killing. And one needs to have some moral certainty that a person is dead before 
performing c^erations that will kill him ifhe still is alive. 

(4) Furthermore, as long as the very definition ofthe state of "brain death is unclear, one cannot devise 
any method adequate to confirm “brain death." 

^ I argue not in favor olconccivably limited and outdated notions of clinical death (from which awakening 
is possible) but defend just the datum of death which begins with irreversible cardicvpulmonary arrest and is 
often designated as "clinical death." 

’’ Everyone will agree that after the end ofthe biological life ofthe human organism as a whole there is no 
human life present in the body. A complete consensus is possible with regard to the thesis that no human life 
is present before the beginning or after the end ofthe biological life ofthe human organism No similar 
consensus can be achieved with respect to any other limit Therefore, this most natural, unambiguous 
definition and critenon of human death — which has full consensus in the sense described — is preferable to 
any other criterion or definition of death. 

Whereas irreversible collapse of brain activity is in most eases a perfectly sound reason to disconnect 
paticnb from artificial lungs (ventilators) or other life*saving nuchines, heart pumps or extraordinary means 
of life support, the irreversible cessation of central cerebral activity, or even the irreversible dysfunction ofthe 
whole brain, is no valid reason that would allow us to kill a biologically living human being For this 
biologically living man could at least be a human person and not just a "living corpse." Hence, it is at least 
“unsafe" to take the organs from a "brain dead' but otherwise biologically living being This same argument 
from the uncertainty is defended in Reagan (1984) and by Jonas (1974, p. 138): 

Now my point is a very simple one. It is this. We do not know with certainty the 
borderline betvAxn life and death, and a definition cannot substitute for knowledge. 

Moreover, we have sufficient grounds for suspecting that the artificially supported 
condition ofthe comatose patient may still be one of life, however reduced — ie., for 
doubting that, even with the brain function gone, he is completely dead In this ntaiginal 
ignorance and doubt the only course to take is to lean over backward toward the side of 
possible life. It follows that interventions as I described should be regarded on a par with 
vivisection and on no account be performed on a human body equivocal or threshold 
condition. And the definition that allows them, by stamping as unequivocal what at best is 
equivocal, must be rejected. But mere rejection in discourse is not enough Given the 
pressure ofthe — very real and very worthy — medical interests, it can be predicted that the 
permission it implies in theory will be irresistible in practice, once the definition is installed 
in official authority. iLs becoming so installed must therefore be resisted at all cost. 

” As mentioned before, there arc many laws which forbid absolutely the killing of a being of which we 
have good reasons to assume that it is a human being and where we have at least no moral certainty in 
excluding that he might be a living human being All these laws show that the mere probability and 
plausibility oftherc being a human person present is sufficient to forbid absolutely morally and legally to kill 
such a being. We propose to apply the principle underlying these laws to the issue ofbrain dead persons who 
are biologically alive 
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THE MOMENT OF DEATH AND THE MORALLY 
SAFER PATH 



When last I renewed my driver’s license in the stale of Georgia, I was displeased in 
three ways. First, I was asked if I were a registered voter. I informed the 
uniformed questioner that that was none ofher business. Secondly, my fingerprints 
were taken, which, I informed another official, was an offensive intrusion upon my 
lime, person, and privacy. Finally, I was asked if I wanted to sign up as an organ 
donor, I answered that I most certainly did not. Of my three displeased bits of 
obslreperousness, 1 suspect that the last was the most shocking to Georgia 
officialdom. 

The current organ donor system, chiefly though not only through the drivers’ 
licensing systems supported by the various states, reaches lo most persons in this 
country. That system in turn rests on morally significant assumptions which arc 
very seldom cither explained, examined, or defended. These assumptions in 
particular involve at least tacit beliefs concerning the moment of death, our ability 
lo know that moment, and the value of life near death. Since the removal of organs 
such as the heart or liver from “brain dead" “heart-beating” donors directly causes 
at least the bodily death of these individuals, there must be strong justification 
indeed to declare these individuals “dead” prior lo organ rcirieval. The 
assumptions that lie behind the current organ donor system cannol, in my 
judgement, in fact be Justified sufficiently to support such a pervasive and generally 
unexam ined system. And 1 do mean that these assumptions cannot be sufficienlly 
justified, not Just that they generally in fact go without sufficieni justification. 

This negative judgement upon Ihe system in question and upon the assumptions 
that undergird it docs not require a fool-proof or finally determi native 
establishment of contradictory assumptions. To reject Ihe cuneni system and its 
assumptions, it is only necessary to show that those assumptions can be seriously 
challenged, that contrary beliefs arc morally safer, and that in this case morally 
serious persons are obliged to take the morally safer path. 1 will argue: (1) that we 
do not have moral certitude concerning Ihe moment of death, though there certainly 
comes a lime when we can be certain that death has occurred; (2) that in the face of 
doubi concerning the moment of death, we arc obliged to lake Ihe morally safer 
path; (3) that Ihe morally safer path requires us to assume the continuing existence 
of a human person until we are entirely certain that death has occurred; and, (4) 
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that the current organ donor system and its supporting assumptions, therefore, 
should be abandoned. 



I. THE MOMENT OF DEATH 

It is, of course, possible to construct a definition of the death (along with the 
criteria stemming from that definition) of the human person that is clear and that 
permits certainty concerning the moment of death. One might, for instance, argue 
that the human person is defined by reason and that meaningful speech is the clear 
evidence of the presence of reason and of personhood. One might further argue 
that the loss of the power of meaningful speech, therefore, definitely indicates the 
death of the person. The argument might be further refined to deal with some 
obvious problems that will occur to the reader, such as temporary aphasia or 
unconsciousness , 

The definitions of death which have figured most prominently in the current 
debate over the determination of death include the permanent loss of the capacity 
for consciousness or the loss of integrated organic functioning in a human being. 
The criteria which arise from these definitions, as well as the tests to confirm that 
the criteria have been met, may be refined so as to allow a fair degree of certainty 
as to when they apply in some cases. 

However, when we move to the area of moral certainty, serious problems arise 
at two levels. First, while such definitions as those just mentioned, or still others 
that one might propose, may allow certainty in many otherwise problematical cases 
concerning the moment of death, it is difficult to see how one can gain moral 
certainty concerning the definitions themselves. To gain such certainty, one would 
have to dispose decisively of different and contradictory definitions of personhood, 
of life, and of death. For example, some people sharply distinguish between the 
human person and the human organism and argue that the human organism must 
have the capacity for some property (or group of properties) which are sufficient 
conditions for human personhood. To use my earlier example, it might be argued 
that a human organism must have the capacity for reason in order to be a human 
person. Or, one could argue, as do advocates of “higher brain death." that the 
human organism must have the capacity for consciousness in order to be a human 
person. On the other hand, others, including some contributors to this volume, 
have argued that human personhood cannot be separated from the human 
organism — as long as the human organism is functioning, the human person is 
present. The resolution of such debates over personhood depends on the resolution 
of complex metaphysical issues concerning the itature of humanity, life, and death, 
issues which have been debated for centuries without any rationally compelling 
answer being found. In so far as the resolution of the question of the definition of 
death depends on a rationally compelling answer to these prior metaphysical 
questions, it is unreasoitable to say that we have moral certainty on the correct 
definition of death. 
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Second, even if we had grounds for moral certainty concerning the correct 
definition of death, we would not have grounds for moral certainly regarding the 
correct criteria which stem from the definition. Let us take my previous example of 
death being defined in terms of loss of reason. It might be argued that the loss of 
significant speech is the criterion for death which fits the definition. But why 
should one accept speech as a definitive evidence of reason? Why not intelligent 
and grammatically correct speech? Why not intelligent and grammatically correct 
speech that I agree with? Alternatively, taking the definition of death as the loss of 
integrated organic unity in a human being, a case has been made that whole brain 
death is the criterion which fits the definition. However, a reasonable case has also 
been presented in favor of a far different criterion: that loss of integrated organic 
functioning does not occur until the circulatory, respiratory, and nervous systems 
have been destroyed. While answers to these questions may well be available, it 
does not seem that they are answers that allow for complete moral certainty. 
Lacking such complete certainty, one is left with serious doubt. 

An alternative and widely held definition concerning personhood and death is 
this: the human person is a psychosomatic union of human body and soul; death 
occurs when the union ceases, whether because of the death of the soul or because it 
becomes separated from the body. This definition might, though it need not 
necessarily, contradict definitions and criteria centered on reason and speech, 
consciousness, brain functioning, or circulatory and respiratory function. These 
definitions and criteria do not, at least by themselves, allow those who would 
maintain them any great precision concerning the moment of death. Some of the 
effects of the presence of the soul in the psychosomatic union certainly would be 
clear. Meaningful speech, for instance, surely would give clear evidence of such 
presence and union. Likewise, the cessation of the union would clearly be evident 
from the physical decomposition of the body. But while defenders of this definition 
may have some clear evidences of the presence or absence of the soul, they will be 
left nonetheless with many doubtful cases (for example, persons in a permanent 
vegetative state, or the severely senile). It would seem, in particular, difficult or 
Impossible to determine with certainty when precisely ensoul ment begins and when 
it ends. 

For many traditional Jews, Christians, and Muslims, and for some others as 
well, ensoulment and its cessation are essential components to any potentially 
satisfactory definition of life and death. For the purposes of this paper, however, it 
is not necessary to develop or defend any particular theory of ensoulment and 
death, much less, for instance, a Thomlstic one. It is sufficient to assert that 
definitions of personhood and death that permit great clarity concerning the precise 
moment of death in most or all cases have not been developed and defended so as to 
end serious doubt in the matter. Since the argument to follow largely depends on 
the existence of such reasonable doubt and of an abiding clement of human 
ignorance in these matters, I think that this fairly minimal assertion is sufficient to 
permit the argument to move from this brief consideration of the problem of the 
moment of death,* 
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II. THE MORALLY SAFER PATH IN CASES OF DOUBT 

Since the lime of St. Alphonsus Liguori (1696-1787), the prevailing moral theory 
among Roman Catholic moral theologians has been moderate probabilism. While 
this theory was explicitly developed mainly by Roman Catholic thinkers, and has 
primarily influenced Christian philosophers and theologians, il does nol depend for 
its cogency upon any revealed or specifically Christian, or even religious, 
principles, Probabilism holds that 

. .in cases of doubt as to the lawfulness of any concrclc action, if there cxisb a really 
probable opinion in favour of liberty, i.c , of disregard of the law, although the opinion in 
favour of the law is more probable, I may use the former opinion and disregard the latter, 
and in so doing, I am acting with complete moral rectitude (Davis, 1935, p. 91) 

That is, any action is permissible, “so long as it is probable lhal the action is 
legitimate, even if it is more probable that the action is illcgitimale" (Mortimer, 
1947. p. 86). 

The reasoning behind this theory hinges on the principle that a doubtful law 
does nol oblige. However, it is nol necessary here either to explain the theory 
further or to defend it, because the argumcnl of Ibis paper is that in matters 
concerning Ihe momcnl of death the principle of probabilism it does not apply. 

Moral agents are not free to lake advantage of a doubi concerning the 
legitimacy of a contemplated action when a clear duly or another person’s clear 
right is in question. When one has a clear duty or obligation, he is bound to take 
ihe morally safest path possible to achieve it and is nol free lo follow a merely 
probably legitimate path lhal is nol Ihe safest possible. The point of probabilism is 
lo resolve doubts concerning one’s obligations. However, a clear obligation leaves 
no doubt and binds Ihe properly inslructed moral agenl. 

Some examples may help lo illustrate this limitation to the probabilist principle. 
Suppose Jane is 20 years old and is traveling in Bulgaria, Jane goes to a restaurant 
and is presented a glass of wine with her dinner. Is Jane free lo drink the glass of 
wine or not? Jane's doubi concerns the existence of a law in Bulgaria against 
drinking alcoholic beverages al her age. If her Bulgarian is insufficient to resolve 
ihe doubi with certainty, then she is free lo drink. Il is quite probable that there is a 
Bulgarian law against drinking at her age. However, any number of laws are 
entirely possible or probable. Inaction or moral paralysis is likely if one always 
considers herself bound by a law that may, but does not certainly, exist Since il 
also is probable so far as Jane knows that Bulgarian laws and manners concerning 
alcohol are more liberal than those in Ihe United Stales, Jane may drink Ihe glass of 
wine. A doubtful law does nol oblige. This example shows how Ihe general 
probabilisl principle may be applied so as lo expand the liberty of the moral agent 
and to limit Ihe authority of external norms and laws. 

Another example will show how the principle is limited or rendered 
inapplicable in cases involving a clear duty. Suppose that John is in extremis. 
John has nol been baptized bul wishes lo be baptized. John's wife, Mary, has no 
liquid available but skim milk and has no lime to obtain water. It is nol certain lhal 
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baptism can be validly performed with skim milk. Mary should, nonetheless, 
baptize John, even though it is seriously possible or probable that the putative 
baptism would in fact be invalid. It also is possible that the putative baptism would 
be valid. Since Mary has a clear duty to do her best to baptize John in accordance 
with his dying wishes, she should perform the doubtful baptism. However, if water 
is also available, Mary would have a clear duty to use it, not the skim milk. While 
it is seriously possible or probable that the skim milk would be sufficient for valid 
baptism, it is morally certain for most Christians that the water is the proper and 
sufficient matter for the valid confection of baptism. Since Mary's clear duly is to 
do her best to baptize validly, she must take the morally safer path and use the 
more certain means and inalter available. Mary is not free to take advantage of the 
probable sufficiency of the milk, but rather must take the morally safer path by 
using water. 

A similar and classic example of a clear duty that prevents the agent from 
taking a merely probable course of action concerns a hunter. A hunter is not free to 
blast away at what is very probably a rabid raccoon in the woods unless he is 
morally certain that the target is not a person but rather a rabid raccoon. The clear 
obligation not to shoot at an innocent human being requires that the hunter take the 
morally safest course possible, even if that course inay entail a real harm in 
permitting a rabid raccoon to remain on the loose as a peril to other animals and 
people. 

In general, when a moral problem involves the possible but doubtful existence 
of human life, the moral agent is obliged to assume its existence, even if the 
contrary assumption is more probable. This assumption is morally safer than the 
contrary assumption. In such doubtful cases, therefore, even though death or the 
absence of human life may be theoretically more — even much more — probable than 
not, that preponderance of probability is practically and virtually irrelevant. Moral 
certainty, not a mere preponderance of probability, is necessary in such matters.^ 

III. THE SAFER PATH ASSUMES THE PRESENCE OF LIFE WHEN DEATH 

IS NOT CERTAIN 

In the absence of moral certainty concerning the moment of death, we are obliged 
to take the morally safer path and to assume that death has not occurred. If 
humanity is defined by ensoul ment for instance, and if we are unsure whether or 
not the soul is still united with the body, then we must continue to act as if it were 
so united. For traditional Roman and Anglican Catholics, this principle explains 
why extreme unction or absolution may be given even after physical death is 
certified by competent medical opinion. Since it is not certain that the soul is 
separated from the body instantly upon physical death or apparent physical death, it 
is possible that the soul remains present and that sacramentally efficacious acts 
administered to or through the apparently dead body still may convey spiritual 
benefit even a quarter or half of an hour after death is pronounced. In any case, in 
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the absence of a clear, certain, and adequately defended definition and criteria of 
death, moral agents should treat a human body as a person deserving of respect and 
invested with a human right to life. A person should not be treated as dead until it 
is morally certain that he or she is dead. Any doubt whatsoever leaves those 
involved with an obligation to take the morally safer path and to assume the 
continued existence of a valuable, human person. This obligation is binding even if 
acting in accordance with it entails the possible loss of certain other valuable 
possibilities, just as the hunter's decision not to shoot what is probably, but not 
certainly, a rabid raccoon rather than a person may entail real harm. 

In short, the burden of proof lies squarely on the shoulders of those who argue 
for a more liberal definition of death. And to repeat: the argument that supports 
this conclusion docs not depend on any peculiarly Christian or revealed or even 
religious assiunptions. It assumes only that morally serious people are obliged to 
respect life and are obliged to take the morally safer course of action when the right 
to life is in question, 

IV, IMPLICATIONS FOR THE CURRENT SYSTEM 

In practice, the contemporary determination of death based on the detection of the 
absence of brain function is more liberal than the definition or definitions that it 
has supplanted. This more liberal definition has allowed for the rise of an organ 
donation system that brings some clear benefits to many people. This is because 
the current system allows the declaration of death on the basis of brain based 
criteria, followed by removal of organs, while circulation and respiration (in the 
sense of gas exchange) continues. Otherwise, the taking of unpaired vital organs, 
such as the heart or liver, would directly cause the death of the (still living) patient. 
This state of affairs may in fact rest on a correct definition of the moment of death, 
and in terms of one classical moral system, it may well be "more probably" 
legitimate than not. Nevertheless, brain based criteria for death are neither morally 
certain nor are they so probable as to provide a safe basis for legislation and moral 
action. Once again, in order to support this conclusion, it is not necessary to 
defend a particular definition of death (such as the end of ensoulment) or the moral 
system ofprobabilism or every element of the present argument. It is only necessary 
to argue that in the absence of moral certainty and of a clear demonstration of the 
legitimacy of the current system, that system must be treated as virtually 
illegitimate and immoral. 

Perhaps it is for this reason that defenders of the moral and legal status quo in 
these matters can be so vociferous against and intolerant towards any challenge. 
Any serious or cogent challenge, even if it is not overwhelmingly persuasive, would 
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be, according to my argument here, sufficient to topple the moral justification for a 
system which brings clear benefits to many patients, physicians, and others. 



Bishop Ordinary, Diocese of the South 
Anglican Catholic Church 
Athens. Georgia, US. A. 



NOTES 

1 . Tlic reader may refer (o other articles in ihis volume for olhcr and more extended treatments of these topics whieh 
will justify further the present assertion of doubt and an element of ignorance. 

2 In organ donation cases this argument may lead to situations in which the protection of doubtful life or rights 
prevents an act that almost certainly might save another lile. In such cases another classical moral problem arises, 
namely doing evil to achieve good This problem lies beyond the scope of the present paper. Here 1 will only say that 
I do not believe that saving lives is sufficient excuse for doing wrong However. It is necssary to note the problem. I 
think that the present organ donation system leads to serious moral problems and cannot be adequately justified by the 
utilitarian arguments that are forwarded on its behalf However, everyone must understand that scrapping the current 
system would have serious and painful consequences. 
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A NARRATIVE CASE AGAINST BRAIN DEATH 



I. 

The other essays in this volume have set forth a number of rational arguments against 
brain death marking the death of the person. They have made use of metaphysical, 
moral, and scientific arguments to justify this position. While such argumentation is 
important and adds up to an impressive case against brain death criteria, we believe that 
something vital is missing, something which affects us at an emotional level and which 
goes beyond the level of ratioital argumentation. Indeed issues concerning the 
boundaries between life and death bring forth deep human feelings, feelings of a we and 
respect, which cannot be explained in terms ofmoral or scientific argumentation, 

Unfortuitatcly, contemporary ethics in general, and medical ethics in particular, have 
been infected by what Leon Kass (1990, p. 7) has called a "hyper-rational" approach. 
Kass argues that this approach ignores 

whai genuinely movc» people lo act- choir motives and passioiu; (hat is, loves and hales, hopes and 
fcais, pride and prejudice.... Repugnances and ihcir correlative taboos are also overlooked, since 
they carool give incontrovertible logical defenses of themselves, they lend to fall beneath the floor 
of ethical discourse As a result, ethical discourse focuses almost exclusively on matters 
conceptual and logical (p. 7). 

It is hard to see how such a rationalist approach can begin to justify many of the moral 
repugnances and taboos held by many people. Sidney Callahan (1988, p. 9) mentions 
the feelings evoked in people when they heard that dead bodies were used in crash 
studies to determine car safety. This practice seems easily justifiable in a utilitarian 
framework; the dead will not be harmed, and many lives would probably be saved by 
improvements in automobile safety. Yel there remains the visceral, emotional reaction 
that such a practice is fundamentally inhuman. An earlier paper by one of the authors 
(Evans, 1994) recounts the story, from the movie Amadeus, of Mozart’s dead body, 
wrapped in a sack, being thrown into a pauper's grave, followed by a few shovelsful of 
quicklime. At the level of reason alone, it is difficult to argue that what happened to 
Mozart was wrong or improper. He was poor at the time of his death, had few friends, 
and his family could not afford anything more than a pauper's grave. Furthermore, 
since his body was dead, it could not know what was happening lo it. Wrapping the 
body in a sack was the safest way to carry it, particularly since Mozart may have died of 
Typhoid Fever (though there are other positions on what caused his death). Shoveling 
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quicklime on the body was the most hygienic means at the lime to foster quick decay of 
the body and to prevent the spread of disease. 

Yet the image still makes us recoil, and not just because it is Mozart’s body — this is 
the body of a human being, whoever he or she was. We recoil at an affective level 
against such actions. There is something here beyond the reach of rational analysis: in 
Wittgenstein's language, it is something that is “shown" better than said. In its simplest 
terms, if we see a human body, then we know without question that it commands in us a 
certain respect — no matter whose body it is. Respect of this kind doesn't come out of 
moral theories: it is one of those central, perhaps universal, values from which moral 
theories must themselves begin. Nor can respect ofthis kind be explained by scientific 
theories — despite the fact that physical and social sciences such as neurology or 
anthropology might describe in detail the association between respect for the dead and, 
for instance, certain mechanisms of affective reaction or structures of social 
development. This is why we think that a picture of a human body, here a body tied up 
in a sack and unceremoniously thrown into an open pit, has an immediate and concrete 
call upon us. Whether we are moved to pity or to disgust is a separate matter — what 
counts is that we are moved, and moved in apre-theoretical, pre-reflective way. 

The view we are developing here, then, is that the concrete visible phenomenon of 
the human body can be morally more penetrating, can have more impact, than abstract 
or theoretical descriptions, and that this immediacy, long integrated into our culture, is 
morally both legitimate and important. 

One way to try to “show" such values is through the use of narrative. Narrative 
approaches to ethics have recently been gaining in popularity, at least in part as a 
reaction against the sterile formalism of utilitarian and deonto logical moral systems, 
“Narrative" should not be thought ofas being limited to fictional stories; it could include 
the kind of detailed narrative case histories described by such writers as Oliver Sacks 
(1983) and Richard Selzer (1976). Imaginative thought experiments which help us to 
think more in the concrete about a particular situation are also a kind of “story," Let us 
take the story of Mozart's burial as an example of a narrative. In contrast to a 
rationalistic discussion of the question, “Was it right to throw Mozart’s body in a 
pauper's grave," the story adds concrete details, and encourages imagination, in the 
sense of forming images in our minds and seeing the details of what is going on. We see 
the carriage carrying the body ride up to the grave; we see and hear the falling of the 
rain; we see the men pull the wooden box containing Mozart’s body, wrapped in a sack, 
from the cart; we sec and hear the body fall into the pit, and see the lime being shoveled 
into the pit. Such detail helps bring out emotions which would be left dormant by a 
discussion over how a utilitarian or a Kantian would act in such and such a situation. 
We pity Mozart’s few remaining family and friends; we pity Mozart himself — that such 
a genius could have such an ignoble burial. Finally, we feel that “something is very 
wrong here." Such fundamental intuitions and attitudes about the human body and how 
it should be treated can be brought forth in two ways: either by actually experiencing 
such a situation in person, or in imaginatively reconstructing the situation through a 
narrative case history or story. Narrative can even bring out inconsistencies in the 
narratives of others (as we believe it does in the case of some defenders of whole brain 
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death). We believe that an attention to attitudes and feelings revealed by narrative will 
show that, in the case of "brain death," something is, indeed, very wrong here. 

II. 

Story I: Karen and Lisa are taking a walk down a country lane. They are enjoying the 
scenery of a beautiful day. Suddenly, as they come to the top of a hill, they see a 
horrifying sight: a man is lying at the edge of the road. Skid marks are clearly visible 
signs of a hit-and-run accident. It is obvious that he has a severe head injury. Karen 
frantically checks for breathing and heartbeat; neither is present. Alas, she then notices 
that the body is already cold and stiffening, with clear signs of rigor mortis. She sadly 
recognizes that the man is dead; indeed she has no doubt of this. It is obvious that he 
has been dead for a few hours, Lisa runs to phone the appropriate authorities, and Karen 
stays with the body . 

Story 2: The story is the same, with the following variation. Karen, upon checking, 
finds that the man is breathing and has a pulse. She shouts to Lisa, "He’s alive!" Lisa 
phones for help, and the man is transported to the hospital. The man survives, but 
unfortunately, when he "awakens," he is in a persistent vegetative state, from which he 
does not recover. Two years after the accident, he lives in a nursing home. Karen and 
Lisa visit the man from time to time. On one occasion, a doctor tells them, "That man is 
dead; we might as well bury him now," Karen and Lisa are horrified by the doctor’s 
statement. He notices their concern, and says, "Of course he would be given an IV 
solution to stop his heart; it would be improper to bury him while he is still breathing. 
We would probably harvest his organs first anyway. There's no need to be insensitive, 
you know. Even dead bodies should be treated with respect and dignity." 

Story 3: Karen runs up to the man and finds a pulse, but he is not breathing. She 
shouts to Lisa, "He’s alive!" and gives the man mouth to mouth resuscitation. Lisa runs 
to phone for help. An ambulance transports the man to the hospital, where he eventually 
regains consciousness. Unfortunately, his injury is so severe that he cannot breathe on 
his own and he is paralyzed from the neck down. His blood pressure must be regulated 
by drugs, and his body temperature is unstable. But he survives and is conscious, despite 
being dependent on aggressive medical care. 

Story 4: Karen runs up to the man and finds a pulse, but he is not breathing on his 
own. She shouts to Lisa, "He's alive!" and gives him mouth -to- mouth resuscitation. 
Lisa runs to phone for help. After transport to the hospital, it is discovered that the man 
has sustained a severe head injury which resulted in immediate loss of both higher and 
lower brain functioning. Even though he still had a spontaneous heartbeat, his upper and 
lower brain were both irreparably damaged by the time Karen found him. A day after 
the accident, the man is declared brain dead and his organs are harvested. Karen has 
stayed in touch with the hospital to check on the man’s progress. After learning that his 
organs are harvested, Karen talks to one of the physicians involved in the case. He tells 
Karen, "It’s a good thing his body was put to good use. We might as well have creinatcd 
him otherwise," Karen replies, "You mean, after his heart stopped beating," The doctor 
responds, ‘Technically, it may not matter, since he's dead anyway. But cardiac arrest 
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occurs after only a few minutes of ventilator removal, and removing the ventilator is just 
the fitting and human thing to do/’ Karen asks if the heart is still beating when organs 
are removed. The physician replies, “Yes, since we need organs perfused by circulating 
oxygenated blood. This, of course, is a different matter from burying or cremating 
someone while the heart is still beating. Comparing the transplant situation to burial or 
cremation is comparing apples and oranges. We're doing a good thing, using a dead 
individual’s organs to save the lives of others." Karen wonders if perhaps the 
comparison is between “apples and apples," and she wonders about the removal of the 
organs, especially the heart. She thinks to herself, “When I shouted at the accident 
scene, 'He’s alive!' I knew he was alive. His heart was still beating! Nothing I've heard 
or seen so far has changed my mind." 



III. 

It is clear that for Karen, both breathing awrf heartbeat “count for life." This makes so 
much sense at the level of our ordinary feelings about life and death that it is striking to 
see how an alternative view of what counts for life has been adopted as the official 
orthodoxy in medicine. Proponents of brain death have argued that the heartbeat does 
not “count for life." According to them, Karen's comment in the fourth story, “He's 
alive," merely reflects a lack of proper medical knowledge. 

Even within scientific medicine, however, we shall argue that the evidence does not 
support the case for brain death. It is true, as brain death supporters stress, that there is a 
hierarchy of organic functions. We agree that only some of these functions “count for 
life." Disconnected ongoing cell division in hair or nails does not “count for life" in and 
of itself From this, brain death supporters argue that the brain is uniquely central 
because of its unique role in organizing and maintaining both physiological and 
p sycho logical funct ion. Ob v iousi y we acknowledge thi s un iqueness. 

However, what does it show? The brain is not the only unique and irreplaceable 
organ (the organs of reproduction are also strictly irreplaceable). What is at stake here, 
of course, is what the brain can do. But remember that the key physiological functions 
ofbreathing and circulation actually continue in most patients diagnosed brain dead, 
either spontaneously (as with circulation) or by assistance (as with respiration, which is 
invariably maintained while it is decided what to do with the patient). If loss of 
circulation and respiration are a sufficient condition for death, then, at any rate, that 
condition has not been met in ventilated “brain dead" patients. Even the more stringent 
requirement of loss of spontaneous circulation and respiration is not met, in most cases, 
as regards circulation. To say that these functions’ loss is inevitable in the near future is 
merely to predict death, not to diagnose it, (Even the highest degree of predictive 
certainty regarding future accession would not. at the time of writing, authorize anyone 
to address H.R,H, the Prince of Wales as “Your Majesty"). 

Again, some brain death supporters think that the permanent loss of the capacity for 
consciousness (so called higher brain death) is sufficient to diagnose death of the human 
being. But the reason they take this line is generally because they regard the capacity for 
consciousness to be a defining characteristic of personhoody such that “the person" 
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cannot survive “higher brain death." The trouble with this is that it is aphila^ophical 
and not a scientific question whether the necessary conditions for being a person include 
the capacity for consciousness. This is not a medical matter at all — and people can and 
do disagree over it. 

Indeed, such disagreements parallel, and can plausibly be presumed to influence, 
disagreements among brain death supporters over which version of the concept and 
associated criteria to uphold: higher brain, whole brain, or lower brain (brain stem). For 
instance, both Lamb (1985, p. 44), in advocating brain stem death, and the U.S. 
President’s Commission (1981, p. 40), in advocating whole brain death, morally deplore 
the idea ofburying a breathing “corpse." Perhaps in response, Gervais( 1986, p. 193), in 
advocating higher brain death, nonetheless, thinks that public sensitivities to such a 
burial require us to suffocate the supposed deceased before burial! We think that most 
people — and indeed most brain death supporters — would agree that this was killing. 

A remaining, and clearly central, claim by supporters of brain death is that the 
brain's role in respiration is importantly different from its role in circulation and that 
this difference legitimizes the distinction they draw between the persistence of 
spontaneous breathing and the persistence of spontaneous circulation — allowing them to 
regard the man in Story 4 as dead, despite a discoverable pulse at the scene and 
spontaneous circulation while on the respirator in the hospital. Unlike them, we think 
there is no convincing reason for distinguishing breathing and circulation in this way 
unless one has already made up one's mind on other grounds and for other reasons 
about the moral centrality of the brain. We will argue below that the different relations, 
between the brain and circulation on the one hand, and between the brain and 
respiration on the other, give no independent support for the claim of the brain's moral 
centrality in human life and death. 

One prime example of such an inconsistent altitude is Alexander Morgan Capron, an 
American proponent of “whole brain death," who was an influential member of the 
President's Commission panel. Capron presents the familiar arguments of whole brain 
death advocates that whole brain death marks the ''same physiologic state of death as the 
heart and lung measurements that are done on persons not on artificial life supports" 
(Capron, 1987, p. 6), He thinks that spontaneous breathing counts for life, but the 
heartbeat by itself does not. Speaking of anencephalic infants, he says: 

Ancnocphalic infanls may be dying, but ihey arc sf il I alive and breathing Call ing them "dead" 
will nol change physiologic reality or otherwise cause them to resemble those (cold and 
nonrespiring) bodies that arc considered appropriate Tor post>mortem examination and buna! (p. 

6 ). 

This passage makes good sense; the anencephalic infant is analogous to the second story 
in Section 2, in which Karen found a man on the side of the road who had a heartbeat 
and was breathing. It turned out that his higher brain no longer functioned, and he had 
lost the capacity for conscious experience. Yet, there is a clear difference between his 
body and the body in case one, which was clearly dead. Karen’s comment concerning 
the inan who was breathing, “He's alive!’’ makes perfect sense, even if she had known 
his higher brain was destroyed. 
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Al this point, however, Capron lapses into inconsistency. He does understand the 
capacity to breathe on one’s own “as a basic sign of life" (Capron, 1987, p. 7), Thus, 
anencephalic infants and those in permanent vegetative states are alive. Capron insists, 
however, on holding that ‘Svhole brain dead" individuals are dead: 

But all persons found lo meet the standards of the UDDA [Uni form Dcicrmination of Death Act] 
arc., dead; it ia im.'rely the means of measuring the absence of the integrated functioning ofhean> 
lungs and brain that diflers between those who are and those who arc not being treated by methods 
that can induce breathing and heartbeat (p. 7). 

We find Capron's supposition, that this is all that the difference between the two cases 
amounts to, to be unsustainable, and we shall argue below in detail why we take this 
view. But notice immediately that one could argue tube feeding of individuals in the 
persistent vegetative stale “induces breathing and heartbeat." Capron also seems to 
identify machine-dcpendcncc with death: 

dcspiie ihc heaving chest and other appearances of life. If the physicians were lo cease the 
mechanical interventions, it would immediately be apparent lhal the body IS in the same 5Jate that 
we have already rccogniicd as dead [The individual is now a corpse — albeit a corpse with 
artificially maintained heartbeat and breathing (Capron, 1^87, p 7) 

Yel in the case of Karen Quinlan, it is wrong to say that “such a breathing, metabolizing 
patient" is dead.,, she “is not ready for burial — or organ donation" (p, 8). Capron also 
notes that many patients in a permanent vegetative state “can survive for years with 
nothing more than ordinary nursing care" (p. 8). 

But why should it just be breathing which counts for life and not also the heartbeat? 
We take this fundamentally to be a question of altitude. As, at Ihc outset, we said of the 
human body as such, so we also say here of the beating hear! — whal counts is, in pre- 
reflective and pre -theoretical terms, the human meaning it has for us. If we see the 
beating heart as “counting for life," it is because we are committed to a certain moral 
picture of the human body as a whole, the human being as a whole. This picture is 
largely untouched by scientific descriptions of the heart and its functional contribution to 
the maintenance of Ihc brain. Again, the picture is untouched by moral theories (which 
deal with how we should treat the living and the dead, and not with how to tell the living 
and the dead apart). The picture expresses, in short, the heart's cultural significance, 
and the attitudes which lhal significance engenders. 

Capron's view, that the difference between life and death in higher brain dead versus 
whole brain dead patients lies merely in the capacity to breathe on one’s own, therefore, 
flies in the face of our fundamental attitudes toward life and death and our moral 
repugnance al seeing a person with a beating hear! treated as dead. Lei us look back to 
the stories in section II, The first and second stories fit well into Capron’s viewpoint. 
The inan was breathing on his own and continued to breathe on his own, even though he 
was in a permanent vegetative state. The only way Karen's initial reaction could be 
changed is if Ihc “higher brain death" advocates “educated” it out of her. But her initial, 
human reaction to the presence of a man with breathing and heartbeat seems intuitively 
obvious, particularly if we asked Karen to bury the man. Her shock at Ihc doctor's claim 
lhal the reasons the breathing body is not burled are “sensitivity" toward the family, and 
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"treating the dead body with respect and dignity" is understandable. Such "reasons" 
ring hollow. What offends is the theoretical moral possibility of burying a still-breathing 
body. 

It is such a theoretical possibility which worries the defenders of whole brain death 
(in the U.S.), and of brain stem death (in the U.K.). The important issue for many of 
them may appear to be only the evidential value of the capacity to breathe on one’s own 
for the state of the brain. The brain stem is still functional in an individual who 
continues to breathe on her own; thus, the individual is neither brain stem dead nor 
whole brain dead. Irregular attempts to breathe upon ventilator removal would either be 
Interpreted as spinal mediated (Ropper, 1981) and, therefore, insignificant for 
determining brain death, or as evidence of residual brain stem function, and thus 
evidence of life. It seems, therefore, that it is the state of the brain which is thought to 
matter, not the independent capacity to breathe as such. The importance of breathing 
appears to lie solely in its causal connection to the state of the brain stem. 

This appearance is deceptive. If proponents of whole brain and brain stem death 
really believe that breathing as such docs not matter in itself, why is it given such central 
importance by writers such as Capron? It is clear that he regards Karen 
being alive because she is a "breathing, metabolizing patient." He refers to "cold and 
nonrespiring" dead bodies. It is also clear that Capron is not in the camp of those who 
believe the "capacity for consciousness" is necessary for human life; thus, he rejects 
“higher brain death." His focus must lie, therefore, in the continued organic functions 
arising from the brain stem of a comatose patient, particularly the capacity to breathe on 
one’s own. Capron somehow believes that it is spontaneous breathing as such which 
counts for life. But if so, why? And why does he exclude the beating heart from 
counting for life? If he says that the function (within the brain stem) controlling 
breathing is important because it underlies breathing, and breathing is Important, this 
merely begs the question, Wc are back at the old question of why breathing must be 
reckoned significant yet not the spontaneously beating heart. Breathing and heartbeat 
are both age old indicators of life in everyday conceptions of human life and death. In 
the ordinary picture of human death, they play the same role. If either is present, the 
individual concerned is presumed to be alive, (Moreover, this is the first presumption of 
most doctors, in the overwhelming majority of human lives and deaths. Only a tiny 
minority of doctors actually operates in the extraordinary circumstances of the intensive 
therapy unit, where the "masking" effect of machines makes the various states of "brain 
death" an enduring possibility). So what is it that is taken so crucially to distinguish 
breathing and heartbeat? For brain death supporters, it is their different relationships 
with the brain. This is the remaining aspect of the pro brain death case for us to 
consider. 

It is at this point that the third and fourth stories raise serious difficulties for 
Capron 's position. The third story involves a man who cannot breathe on his own but 
later regains consciousness, permanently lacking the capacity to breathe. The fourth 
story is the same, except that the man does not regain consciousness and turns out to be 
"whole brain dead." Now Capron so strongly emphasizes the role of the capacity to 
breathe on one’s own and live independently of mechanical supports that one wonders 
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whether he would say both men are dead! The man in Story 3 was so impaired that he 
lacked not only the capacity to breathe, but even the capacity to regulate blood pressure 
and body temperature without machine support. Except for being conscious, his level of 
bodily integration is functionally equivalent to the “whole brain dead" patient. Was 
Karen wrong in believing that he was alive? Surely not. She knew he was alive because 
she felt a pulse. The same is true in the case of the ‘Svhole brain dead" patient; Karen 
knew he was alive because he had a heartbeat. She recognized, intuitively, that the 
heartbeat counts for life as much as does breathing. She would not bury the ‘Vhole 
brain dead" man any more than she would bury an individual in a permanent vegetative 
state. Now, if she knew for certain that he was whole brain dead, she inay not have 
performed mouth to mouth resuscitation, but allowing a still living individual to die is 
another issue. Her initial intuition that the man is still alive retains its force. He had a 
beating heart, his body was warm, unlike the man’s body in case one. Capron argues 
that the anencephalic infant is alive since it does not look like “cold and unrespiring" 
bodies at the morgue; yet at the same time, he continues to support whole brain death 
criteria for death. The bodies of “whole brain dead" individuals are not “cold and 
unrespiring;" their bodies are warm and pink. Respiration continues, with the aid of a 
ventilator. Blood is being circulated and continually nourishes the body. Metabolism 
continues, 

Karen’s offense may be that of an “unscientific public," but the “offense" is there at 
all only because the human meaning of death and of the visible, touchable phenomena 
that constitute it are public matters: they are “public property." We go so far as to claim 
that for the overwhelming majority within at least Western culture (if not elsewhere), the 
heartbeat within a warm human body counts for life, whether or not its rate is controlled 
by the brain. 

Karen and Lisa were, therefore, understandably shocked by the possibility of burying 
or cremating a man with a beating heart, for we would neither display, embalm, bury, or 
cremate someone until his heart had stopped beating — because we would not until then 
see him as dead. Would they be horrified in the same way concerning organ harvesting, 
in which organs are explanted from so-called “beating-heart cadavers?" While the 
burial or cremation of a beating-heart “cadaver" seems shocking, the removal of 
unpaired vital organs, including the heart, is somehow supposed to be less shocking. 

This brings us back to the second story, in which Karen and Lisa discovered a still 
breathing body, and the challenge it offers those who regard the still beating heart as, in 
and of itself, expendable. Why do brain death supporters, Capron here included, find it 
unacceptable to explant vital organs from the still-breathing comatose when they have 
no comparable difficulty with explanting vital organs from those with “only" a 
spontaneous heartbeat? 

If they reasoned consistently, they would have to agree that the sheer physical fact, 
the sheer phenomenon, of breathing can count for no more that the sheer physical fact, 
the sheer phenomenon, of the beating heart. They have no reason to give 
phenomenological significance to one and not to the other — no reason to think that 
breathing counts for something in and of itself when, for them, the beating heart does 
not. But what else does spontaneous breathing show? That the brain is capable of 
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coordinating something, no doubt — and that “something" must surely be other than 
respiration! But of course we need to be told what it is and why that “something" is 
important. The one really plausible candidate for a categorically distinct phenomenon 
is, of course, the capacity for consciousness. Yet the great majority of brain death 
supporters refuse to pin their colors to this particular mast: like us, they refuse to regard 
as dead the permanently comatose, who have forever lost the capacity for consciousness. 
What else might the “something" be? Sooner or later the answer must, if it is not to be 
the capacity for consciousness, resolve onto some combination or other of merely 
physical characteristics and capacities, albeit integrated by the brain. 

And now, we want to know why these characteristics and capacities are any more 
significant than the heartbeat: we doubt that a convincing answer to this question can be 
given. The only answer that even begins to soimd plausible is that the relevant 
capacities are somehow integrated y but why then should the mere integration attract 
reverence and respect unless the characteristics or capacities, which arc the subject of 
that integration, attract reverence and respect in and of themselves, as phenomena in 
their own right? This is the only route out of the impasse — and yet brain death 
supporters deny themselves the opportunity to take it (or at least to take it openly), 
because they deny that even the beating heart, cultiually central as it is, can attract 
reverence and respect in and of itself and as a phenomenon in its own right. 

We claim that this presents a fundamental intellectual problem for the case made by 
those who want to go only halfway towards the case for brain death, and that is the 
majority ofbrain death supporters. We can see an intellectually defensible case for going 
the whole way, that is, for elevating the capacity for consciousness to the position of 
being the sole brain centered phenomenon to attract decisive moral significance. Of 
course, we reject this view on moral groimds, as does our culture at large and, officially, 
scientific medicine in particular. But at least this thorough-going view is rationally 
consistent. Whereas for the halfway house view, the view that attempts to avoid an 
acknowledgement of its reverence for physical functions in their own right, we can see 
neither an intellectual nor a moral defense. 

So our conclusion is this: if the heartbeat counts for life, then the absence of 
spontaneous heartbeat must be positively established alongside the other clinical 
indicators as a diagnosis of death. All arc important. And, yes, the state of the brain is 
important, to be sure. Evidence of a functioning brain counts for life in the absence of 
spontaneous circulation, just as much as the reverse situation. And the final loss of the 
capacity for consciousness may well mark the end of meaningful human life. The point 
is, however, that even if the life of a comatose patient is without meaning, it is still life. 
But those who deny this, who claim that meaningless human life is the same as human 
life ended, have to be willing to bury or cremate the still breathing comatose. And 
neither society as a whole, nor scientific medicine in particular, is willing or able to 
reconcile this with ordinary moral conviction. 
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IV. 

Some transplant centers have initiated protocols for harvesting organs from “non-heart- 
beating" donors. In the Pittsburgh Protocol, for example, the ventilator is removed from 
a comatose patient, and the transplant team waits for the heart to stop beating. Once the 
EKG rhythm is either asysto lie (“flat line"), ventricular fibrillation, or electromechanical 
dissociation for two minutes, the patient is pronounced dead, and organ harvesting takes 
place (Cole, 1993, p. 145). 

The issue arises, then, of where to draw the line of when the heart stops for the 
purpose of declaring death. In the case of both ventricular fibrillation and 
electromechanical dissociation, there is a continuation of electrical activity in the heart, 
although the heart is not beating. Moreover, it might be possible in many cases to get 
the heart started again through CPR and advanced cardiac life support. But the person 
in such a situation certainly appears to be dead; one could not make the same kind of 
argument from our feelings toward a person with a still-beating heart. If Karen and Lisa 
had approached a man whose body was still warm and felt no pulse. Karen would not 
have shouted “He's alive," although she may have initiated CPR 

So where should the line be drawn between life and death? Should we wait for 
asystole? Should we wait two minutes after cardiac arrest (in any of its various 
manifestations on the EKG)? Five minutes? Twenty minutes? We do not have an 
answer to this question that isn’t to some extent arbitrary. But the same is true in terms 
of the progressive loss of whatever function one chooses (brain stem, hypothalamic 
integration, consciousness, etc.). One possibility is to declare death at a time after 
normothermic cardiac arrest when it is safe to assume that the patient's heart cannot be 
revived. At least in the case of patients in cardiac arrest, however we draw the line, we 
will not be opposing our fundamental moral feelings about the world. We will not be in 
the problematic position of having no coherent way to oppose burying (or “harvesting") 
either those who still breathe or those whose hearts still beat. 
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ORGAN TRANSPLANTATION, BRAIN DEATH AND 
THE SLIPPERY SLOPE: 

A NEUROSURGEON'S PERSPECTIVE 

Slowly comes a hungry people, as a lion, 
creeping Higher, 

Glares at one that nods and winks behind 
a slowly dying fire. (Tennyson. "Locksley Hall") 



I. 

In the past century, in the professional lifetime of the author, a supreme contempt for the 
human condition has developed. From man, “a little lower than the angels" (Psalms 
8:5), we've slid to man. dying but not yet dead, the “heart-beating cadaver," source of 
spare parts for the fortunate (but too often immunologically unfortunate) recipients of 
organ "donation." 

What peculiar dynamism has fueled the slide, in the rtame of progress, of sacrifice, of 
giving up one person’s chances so that unknown others might benefit from his or her 
“artatomical gifts”? Could it be a half-baked myth left over from the nineteenth century: 

. . the world is changing, it can be changed, and so it shouldht changed" (Blaming, 
1996, p, 1)7 Is all change progress? 

This denigration of the human condition perhaps is an unconscious acting out of 
Harlow Shapley's 1924 indictment: 

The thing that appalls me is not (he bigncks of (he universe, but the smallness of us Wc are in all 
ways small— little in foresight, shriveled in spirii, minute in material content, mieroscopic in the 
vasCness of measured space, evanescent in (he sweep of (ime — inconsequential in every respect .. 

(in Baines, 1965, p 1105) 

This is a vision of inankind as minuscule and ignoble: Mozart and Beethoven, 

Michelangelo and Leonardo might as well have never existed. On Shapley's pessimistic 
version of human nature, the magnificent works of these individuals are as nothing in 
this heaving sea of contempt, contempt for what Shakespeare’s Hamlet (Act II, Scene II) 
once called " ... a piece of work... Noble in reason!,.. Infinite in faculty!” Shapley's 

W. Ports, P.A. Byrne, and BG. Nllges (eds.). Beyond Brain Death, 249*258 
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vision ofHumanily is in sharp contrast to that of Pascal (1955, pp, 233-234) in his 
Pensees: 

Man is bm a reed, the most feeble thing in nature, but he is a thinking reed. . But, if the universe 
was to cni^ him, man would still be more noble than that which killed him, because he knows 
that he dies and the advantage the universe has over him this universe knows nothing of this. 

In modem economic terras, what has this "thinking reed," capable of 
comprehending the universe, become? According to Richard J. Barnet of the 
Washington (D.C) Institute of Policy Studies, human beings arc mere disposable units. 
The following quotation is, unfortunately, typical of the vision of human nature 
representedby many of our "think tanks": "An astonishingly large and increasing 

number of human beings are not needed or wanted to inakc the goods or to provide the 
service that the paying customers of the world can afford" [emphases author's] (Chicago 
Tribune, 1996b). 

Is the focus here on human beings as human beings or on their usefulness to the 
economy’s bottom line? Does not Barnet’s view of human persons focus on mere dollars 
and cents instead of on the potential glories of each individual’s mind, or, dare I say the 
word, his or her soul? Does the economy come first, with human beings trailing 
somewhere behind, finding their value as mere replaceable cogs in the social machine? 
And replaced by what — disembodied voices on the phone, mindless robots in assembly 
lines, or computers, which are fast becoming the bc-all and end-all of our mechanistic 
society. There is a dangerous elitism behind the notion of the "paying customer," 
especially when this elitism is applied to medical care. To be more specific, it is this 
same "paying customer" who can afford the $200,000 or more for a vital organ 
transplant, either through insurance or out-of-pocket. Renee Fox and Judith Swazey, 
social scientists who have studied the phenomenon of organ transplantation almost from 
the beginning (Fox from 1951 on; Swazey from 1968 on), have noted the inequities in 
organ dortation (Fox and Swazey, 1992, p, 197). They state that in their experience of 
organ transplantation, 

wc h^ve observed again and again how specifically designated individuals have been privileged to 
obtain needed organs and finding for transplantation by wielding special emotional, media, 
political, and economic resources available to them, including during the Reagan years, the power 
and rtsoiiTcc?; of the presidency (p 200). 

It is quite likely that a wealthy individual such as Bill Gates, should he, God forbid, need 
a heart transplant, would quickly move to the head of any list for a "new" heart. Some 
may claim that this goes beyond the evidence, including many bioethicists who appear to 
be no more than apologists for organ transplant teams. But these same "ethic ists" will 
find it very difficult to explain away placing Mickey Mantle — who admittedly had 
abused alcohol during his life (and was therefore a poor risk for transplantation 
anyway) — at the head of the list for a liver transplant (Chicago Tribune, 1995a). While 
others waited, and some died waiting, Mantle got a new liver — and died in spite of the 
transplant. 

Besides the problem of the "rich and famous" rising to the top of organ transplant 
lists, such cases raise another problem with organ transplantation. We arc continually 
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bombarded with glorious “slalistics” of survival following major organ transplantation. 
When it comes down to individual cases, I wonder how accurate those “statistics'* really 
are. 

Even in the past, when the results of organ transplantation were truly horrible, in the 
era of ‘Vild" transplantation in the 1960s and 70s, with no effective means of preventing 
immunological rejection of what is essentially a “foreign body” in the recipient patient, 
we were told that vital organs should be transplanted into these unfortunates and that 
this would cure them. This was outright deception. Consider, for example, the 
following quotation from Olga Jonasson, M.D. (1987), who, in 1987, was chairperson of 
the Task Force on Organ Transplantation. To an interviewer's question regarding 
progress in transplantation up to that time, she replied: “Actually, we're only about 30 
years old as a specialty. And the first 15-20 years of that time was really a learning 
curve.” In all the lectures I heard on the subject in the 1970s, I was never told that the 
transplanters were on a “learning curve,” During that time period, “transplant 
coordinators,” seeking fresh warm bodies as organ donors, made sweeping claims to 
those of us who were neurosurgeons and also to other practitioners in the community 
hospitals. They claimed that transplant surgery was smooth perfection; indeed, it was 
the apogee of modem surgery. These exaggerated claims concerning the benefits of 
organ transplant surgery were made at a special meeting of the Chicago Neurological 
Society on September 17, 1979 devoted to coma, brain death and the glories — not the 
depressing results to that date — of vital organ transplantation {see Nilges, 1981), 
Nothing was said about any “learning curve, ’ ' 

Yet the optimism concerning the benefits of organ transplantation simply does not fit 
the facts. Referring to the early era of organ transplantation, Thomas Starzl (1987) 
admits that organ transplantation “was often considered more of a disease than a cure.” 
The complications of immunosuppression, largely by overdoses of steroids, were 
frequent and often fatal. Again, such sobering information was glossed over to us as 
donor's doctors, to the “loved ones” of the donors, to potential recipient patients, and by 
a media blitz to the public which was all out of proportion to the results. Given these 
grim results, the evidence supports the position that many advocates of organ 
transplantation were feeding us misinformation. 

Renee Fox has noted what she calls a “professionally structured form of collective 
denial” among transplant physicians (Fox, 1996, p. 258). She refers to terms she and 
Judith Swazey had used in their previous work to characterize this attitude: a “courage to 
fall," “dare greatly,” “climb every mountain,” “we shall overcome,” “accentuate the 
positive," “limitless progress,” “you've got to believe,” and “desperate optimism.” She 
goes on to say: 

For the anthropologist Bronislaw Malinowski, it would have exemplified the rilualizalion of 
optimism” that he regarded as the c&sencc of magic And from a moral and spiritual perspective, it 
might be considered a professionally rationalized form of hubris (p 258). 

Unfortunately, such altitudes have reinforced the failure of those in Ihc business of solid 
organ transplanlalion lo communicate the evidence that organ transplantation has been a 
“mixed bag," often more harmful than helpful. Fox notes that Ihc practice of organ 
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transplantation has become “increasingly imrestrained," with the result that some 
physicians seem “wilhng to cany out a boundless series of re-transplants on patients who 
have undergone an initial one” (p. 259). There has come to exist “a missionary-like 
ardor about organ replacement” (Fox and Swazey» 1992, p. 204) which has refused to 
accept limits or to take “no” for an answer, even when the medical evidence suggests 
that “no” is the correct answer. 



II. 

The basic need for any vital organ transplantation is not death in the ordinary sense (loss 
of circulation and respiration) but “brain death.” Only the brain is (supposedly) dead, 
but the rest of the body lives: the heart beats, blood circulates, respiration at the lung 
level continues as long as the inflow and outflows of air is mechanically assisted by a 
ventilator. These unfortunate individuals do not look dead and are not corpselike in any 
sense: their skin is pink and warm, and the handsomeness or beauty of their facial 
features remains. They appear alive but asleep. They are not “cadavers,” even though 
those involved in the transplantation process hke to call them, with a certain macabre 
twist, “heart-beating cadavers.” How can a cadaver, such as you might see on a medical 
student's dissection table or in a morgue awaiting autopsy, have a beating heart? Yet 
this not so subtle change in language provided the grease which propelled us off an 
ethical cliff and down the slippery slope to where we are now, close to non- voluntary 
euthanasia. 

Why must the prospective donor have a beating heart? Circulation to vital organs, 
such as the heart or liver, must continue in order to have a living heart or hver to 
transplant into the recipient’s body. After a few minutes at room temperature, heart or 
liver cells die. A dead heart cannot be shocked back into activity, and a dead liver will 
not resume functioning. This flies in the face of what the pubhc has been led to believe, 
that the “plug is pulled” in the intensive care unit, the heart stops, and the donor is dead 
in all respects when carted off to surgery for organ “retrieval,” formerly known by the 
more expressive term of “harvesting.” However, this is not what happens in the vast 
majority of organ transplants. During most organ transplants, the brain is said to be 
“dead,” but the body is very much alive. The beating heart or the living liver are cut 
away from the rest ofthe body and plunged into cold buffered solutions to preserve them 
in a slate of suspended animation until they can be transplanted. Then there is no doubt 
that the rest ofthe body is dead and not just the brain. 

Is brain death really death? Whenever the question arises, some theologians 
sentenliously and somewhat poetically reply: “When the brain is dead, the soul has 
fled.” Who knows when the soul leaves the dead body, especially when these same 
theologians will not even admit to the existence ofthe soul in other contexts? Those, 
such as this author and a few others, who dared to question the reality of brain death or 
even mention the possibility that it may sometimes be inadequately diagnosed have been 
invariably silenced by a familiar refrain: “About 50,CX)0 people a year register for an 
organ transplant while just over 18,000 receive them” (Chicago Tribune, 1995b). In 
other words, anyone who even questions brain death — the very essence of 




BRAIN DEATH AND THE SLIPPERY SLOPE 



253 



transplanlalion — might be responsible for the shortfell of transplantable organs and for 
the deaths of thousands on waiting hsts for hearts, livers, pancreases, etc. 

The first “successful" heart transplant was performed in December 1 967. The patient 
survived eighteen days. Less than a year later {August 1968) a committee of 
distinguished neurologists, neurosurgeons, lawyers, philosophers and an anesthesiologist 
published the so-called "Harvard” criteria for brain death (Beecher, 1968). Is it 
reasonable to suppose that the timing of the Harvard report was just coincidence? Not 
only does the chronology of the study suggest that it was not, but also the two reasons the 
report gave for adopting brain death criteria. The first reason was that modem means of 
advanced life support, with mechanical ventilators giving the breath of life, had led to a 
proliferation of comatose patients being kept alive, at terrific expense, in intensive care 
units. However, both the respiratory and other technology necessary to keep such 
patients alive had been in use since the 1950s, and no one had previously felt the urge to 
“pull the plug” and usher these people into the next world. Why did this suddenly 
change after December 1967? This suggests that the second reason given for a new 
criterion of death, providing organs for transplantation, was the actual motivation behind 
the Harvard report. That the motivation of the Harvard committee was to set forth a 
“convenient fiction" (brain death) is suggested by the very title of the article, “A 
Definition of Irreversible Coma.” How could a dead person, even a brain dead one, be 
comatose? “Coma" implies a living person, a person in a stale of coma. When you are 
dead you are not comatose; you are simply dead. Therefore, by a convenient fiction and 
an enor often made in the debate over the criteria for death, the Harvard Ad Hoc 
Committee confused a diagnosis, death, with a prognosis that someone in an 
“irreversible" coma would not recover. But people in such a stale were not dead by any 
cardiovascular criteria, since their hearts were still beating. According to the Harvard 
Committee members and other advocates of organ transplantation, this was a good 
thing, because if the *'brain dead" patients’ hearts were still beating, their hearts could be 
transplanted and beat for others. This situation was ideal for the advocates of organ 
transplantation, for it provided them an opportunity to tailor the definition of death to fit 
the moral acceptabihty of transplanting living harts. Taking a beating heart from a 
body is not equivalent to taking innocent human life if “brain dead” individuals are 
“defined" as already dead. 

But the Harvard group specified strict criteria for brain death: evidence of serious 
brain injury or stroke, no responsiveness, no movements, no spontaneous respirations 
(with ventilator disconnected), no reflexes, and a “flat” electroencephalogram (EEG), 
The last requirement would mean that there was to be no electric activity recordable 
from the cerebral cortex, the “thinking” part of the brain, the part that determines the 
person as a human being interacting with the outside world. These tests were to be 
repeated in 24 hours. In chnical practice, the time required for diagnostic testing, 
therapeutic attempts and tests for brain death would give a “grace” period of 48 hours to 
the seriously, probably lethally, injured or diseased person. 

Another fundamental misconception was fostered when the Harvard group decreed 
that “no function means death (for practical purposes)" {Beecher, 1968, p. 85). But is 
this really the case? A car is funclionless when parked with the ignition off But if you 
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turn the key, the engine springs (or sputters) to life. Are we sure a functionless brain 
could not be revived? R Hassler (1977) implanted electrodes in the lower brain 
structures of experimental animals (and one patient) and stimulated “alerting” pathways 
ascending to the cerebrum awakening the animals {and the patient) from fiinctionJess 
coma, from “brain death” (Byrne and Nilges, 1993). Although Hassler reported his 
findings in 1977, no serious attempt has been made to follow up on this significant 
study. Why is a potential means of rescuing these dying patients ignored? Removing 
hearts and livers from these individuals obviously prevents them from being rescued at 
all. Surely there should be a “Rule of Rescue” for people, as well as for money or 
property (Black’s Law Dictionary, 1957,p. 1472). 

Whatever criticisms 1 had of the Harvard report, I could live with, and have my 
‘'brain dead” patients die by, the Harvard Criteria. I had 48 hours to diagnose, attempt 
to treat by surgical removal of blood clots or by medications to reduce brain swelling, to 
lest adequately for brain death and to repeat the testing, and to have an EEG and to 
repeat the EEG to make sure that it was and remained absolutely “flat.” All these 
measures were designed to ensure that the brain was not making any signal to me that it 
(and my patient) was still alive. The femily had 48 hours to accept the situation with the 
help of a counselor, priest or minister. They had time to make a not obscenely rushed 
decision as to whether they wanted their “loved one” to “donate” heart or hver and give 
the “gift of life” to some unknown person, (Note the organ transplant community’s buzz 
words, such as “donate” and “gift of life.” These are words devoid of any real meaning. 
What genuine comfort does a grieving family member have in simply knowing that 
some stranger has their husband’s or wife's, son’s or daughter’s heart or liver and is 
enjoying life, its sunshine and shadow, while the “loved one” is heartless, liverless, 
beyond recall, in a cold grave?) 

There is an ethical argument for what is technically called “tutiorism,” that is, to 
always err on the safe side (Walton, 1980, p. 21). When applied to brain death, this 
principle implies that one should always favor the possibihty of life if there is the 
slightest doubt as to whether the patient is alive or dead. The strict “Harvard” criteria 
allowed me to lay to rest, as far as humanly possible, any doubts in my mind and in the 
family’s collective mind that their “loved one” was truly brain dead and that other 
evidence ofbodily death, such as heart stoppage and circulatory collapse, would shortly 
follow. If the patient’s family then wanted to “donate” the still-beating heart, the still- 
functioning liver, so be it. 1 and not the transplant “coordinator” would determine the 
timing of the “donation” request. 

But the advocates of transplantation were not satisfied. They crept ever closer as I, 
and other neurosurgeons as donor’s doctors, slept or nodded over our “slowly dying fire” 
of total commitment to our patients' interests. They kept whittling down the diagnostic 
requirements for brain death. Since 20% of otherwise “brain dead” individuals have 
some recordable electroencephalographic activity (Evans and Hill, 1 989), the 
transplanters and their alhes first raised doubts as to the significance of such activity. 
Was it artifactual? Their answer, not unexpectedly, was that such minor deviations on 
the EEG are artifacts. Note the title of the paper noting the presence of such EEG 
activity: “Paradoxical Contributions of the EEG During Protracted Dying” (Spudis, 
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Pemy and Link, 1984). Certain “low voltage” EEG activity raised doubts in the minds 
of the medical attendants of an otherwise “brain dead” woman as to whether she was 
really “brain dead." She was maintained on life support for six months at a cost of 
$166,000 in 1984 dollars. Based on this one case, the authors reached the supposedly 
practical conclusion that all EEG activity below a certain amplitude be disregarded. 
Instead of eiring on the safe side, on the side of brain life, they pushed the decision to the 
merely pragmatic, to the saving of personnel, equipment, and money. Against their 
position, 1 argue that the reported woman was not really brain dead, since she did not die 
after several days or weeks of supposedly complete loss of cerebral function (other than 
the “artifectual” activity in the EEG) as such patients usually do even when maintained 
on mechanical ventilators and other forms of medical support. Recently, the EEG 
requirement has been eliminated completely (Columbia Presbyterian Diagnosis, 1995, p. 
10 ). 

Criminals convicted of a capital crime in the United States are given years to appeal 
their death sentences. However, to those involved in organ transplantation, time is of the 
utmost urgency. The shorter the time a comatose patient is on life support, the fresher 
and more suitable the organs are for transplant. The recipient will have a healthier 
organ and perhaps will survive longer. Consequently, oigan transplant teams have 
continually pushed for shorter and shorter time periods for declaring brain death and 
allowing organ “retrieval.” They begrudged the 24 hour requirement in the Harvard 
criteria. They objected strongly to my taking a “leisurely” 48 hours before declaring 
brain death on my patients, the patients to whom I was committed, the patients who 
were my responsibility. By 1981, they had reduced the time to a minimum of six hours 
(Black and Zervas, 1984). 

By 1993 (or before) the “minimum” could be pushed down to one hour. For 
example, consider a report of a malpractice case: “ ... within an hour of his arrival at the 
emergency room, the patient, who had been shot in the head, was declared brain dead by 
a staff neurosurgeon” (Illinois Medicine, 1993). This is a frightening case, because in 
one hour a patient can be declared brain dead and his or her vital organs taken. Without 
any judicial due process, a patient can be declared dead when a neurosurgeon declares 
the patient dead, even though prompt neurosurgery might have saved the patient's life. 
Even patients with perforating bullet wounds passing through the center of the brain 
have survived with prompt debridement of the bullet tract and the evacuation of blood 
clots (Kaufrnan, 1990). Somewhat surprisingly, to me at least, the malpractice suit was 
not based in the unseemly haste in declaring brain death but on the removal of heart and 
kidneys without the next of kin’s permission. So great was the desire for fresh organs 
that heart and kidneys were removed before the sister could arrive at the hospital. As 
has happened in all malpractice cases to date against organ transplant teams, the 
plaintife lost (Ilhnois Medicine, 1 993 ). 

Throughout this discussion I have focused on the supposedly brain dead donor 
patient. Above all, I was the donor's doctor. My responsibihty was to the particular 
patient, as a patient, not primarily as an organ donor. I have deliberately avoided 
discussion of the patients needing hearts, hvers, kidneys and waiting, and dying while 
wailing, on transplant hsts. There has been a sufficient number of tear jerking references 
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to their plight in the medical and lay literature. There have been enough moral elisions, 
enough sliding over moral imperatives, enough justification of injustices to one small 
group of potential donors in order to provide for the continued hfe of a greater number of 
people needing organs. Victor Hugo, in his History of a Crime (1877), records the 
following significant conversation: 

"Evil commined for a good puipose remains evil." 

"Even when it succeeds?” 

"Above all when it succeeds " 

In other words, the ends never justify the means, especially when the ends (apparently) 
succeed. 



III. 

Committed as I was to the seriously injured or very sick patient under my care, whether 
he or she was brain dead or not, I had to literally fight off the transplant teams. One case 
I recall was when the transplant team was called to our community hospital without my 
knowledge and before I was ready to declare brain death on an unconscious patient who 
had a severe head injury in a motorbike accident. He had reflex extension of his arms 
and legs on painful stimulation. He was, therefore, not unresponsive even though his 
movements were no longer under the control of his will. His pupils reacted sluggishly to 
hght. He had none of the criteria of brain death (except unresponsiveness). I rather too 
abruptly dismissed the transplant coordinator and his “team.” I continued to treat this 
young man’s brain swelling. He walked out of the hospital and returned to college. 

With patients closer to brain death, the struggle was even more agonizing. The 
transplant team would be present in full panoply. The coordinator would object to my 
policy of two flat EEGs separated by 24 hours, I repeat his demand as I recorded it in a 
newspaper article: “Dr. Nilges, you don’t need another electroencephalogram tomorrow. 
Today's is fiat. Declare death today” (Nilges, 1983). Of course I did not declare death 
that day. I waited another day and for another flat EEG before I declared brain death 
and reluctantly consigned that patient’s body to the transplant surgeons. Even though 
my waiting may have lessened the chances for a successful “take” of heart or kidney, my 
responsibility was to that patient under my care. Therefore, I had to be as sure as 
possible that he was brain dead before I gave him up for organ retrieval, the excision of 
the beating heart, the cutting out ofthe hver and kidneys with their blood vessels en bloc. 

I grew weary of being at loggerheads with the demands of the transplanters when 
their demands were contrary to the interests of my patients. To preserve a suitable 
kidney for transplantation, transplant technicians would demand that I order what I 
wouidjudge to be an intravenous fluid overload (Nilges, 1987). I would refuse patiently, 
and sometimes impatiently, explaining that too much fluid would cause more swelhng of 
the already injured brain and might cause my patient’s brain to die sooner. My 
commitment was to my patient, not to a faceless “society,” to the next imknown (to me) 
patient on a waiting list. Medicine is a one to one proposition, one doctor taking care of 
one patient at a time. Doctors are not sociologists or cost accountants. When we put the 
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interests of “society" in general, or cost-effectiveness, ahead of proper care for our 
patients, we have failed in our responsibilities as doctors. 

Fighting off the transplant teams was relatively easy compared to what happened 
when the constant media drumming oftransplantalion propaganda finally permeated the 
minds of the famihes of my potentially brain dead patients. The next of kin began to 
demand that I put an end to their “loved one’s suffering" (as if a comatose person can 
suffer) and allow the taking of vital organs for transplant “so that some good can come 
out of all this." This put me in an impossible moral dilemma. After all, 1 had to abide 
by the family’s wishes, their all-holy “autonomy," even when I wasn’t fully convinced 
that ray patient was yet brain dead, even though his or her chances were almost 
infinitesimal. I could see no way out of this dilemma and in 1984 I retired from my 
beloved neurosurgery, a field I had been hterally married to for 37 years, a field 1 would 
describe in poetic terms as a guidance of heart and hands into the brains of patients to 
save them from death or disabihty, as a voyage into the “purple twilight" ofthe minds of 
my sleeping patients. 

I regretfully retired at age 64, instead of at 75 as I had planned. Now, at 80, 1 can 
only watch with honor as we approach the bottom of that very slippery ethical slope. In 
fact, there were really two moral slippery slopes which began with the 1968 Harvard 
Committee's identification of ‘'brain death" with the death of the person, 1 have already 
described the first “slippery slope": as the demand for fresh organs increased, the 

criteria for brain death were continually loosened, to the point that one wonders whether 
“whole brain death" now means anything at all. 

But the second “slippery slope” is even more disturbing. The move away from a 
“sanctity of life ethic” began in the late 1960s with the roseate promises of the 
transplanters that some might have continued hfe but only by the sacrifice of others. The 
bioethicist Peter Singer, who strongly disagrees with my position on the sanctity of 
human life, grants this. Singer argues that the 1968 Harvard Ad-Hoc Committee's 
report was the springboard for the collapse ofthe traditional ethic which emphasized the 
“sanctity of life” in favor of an ethic which holds that some lives are simply no longer 
worth hving (Singer, 1994). According to the new ethic, hves which are a “burden" can 
be licitly ended, particularly ifthis benefits others. There is considerable evidence ofthis 
attitude today. We almost condone and certainly cannot seem to condemn physician 
“assisted suicide." We have talked about suicide and “death with dignity” so much that 
it may be one ofthe fectors involved in suicide rising 36% among the elderly between 
1980 and 1992 (Chicago Tribune, 1996a). The old and the useless are encouraged to 
suicide or to a nonsensical “death with dignity* ’ by advance directives, cutting short life 
expectancies, lightening the burden on society and social security, ehminating “useless 
mouths" and unproductive hands. We will be at the bottom ofthe slope when we permit 
involuntary euthanasia and the “destruction of unworthy life” (Binding and Hoche, 
1992). 



Emeritus Attending Stajf in Neurosurgery 
Swedish Covenant Hospital 
Chicago. Illinois, V.SA. 
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